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A BRIEF SURVEY OF EQUITY JURISDICTION.? 





VI. 


CREDITORS’ BILLS. 


T was stated in a former article? that there are three important 
classes of bills in equity which are founded upon contracts or 
obligations, and yet are not called bills for specific performance; 
namely, bills for an account, bills of equitable assumpsit, and 
creditors’ bills. The first and second of these have already been 
treated of, and it is now proposed to treat of the third. 

A creditor's bill is a bill filed by a creditor of a deceased 
debtor against the personal or the real representative, or against 
the personal and the real representatives, of the latter, to compel 
payment of the debt.? The jurisdiction of equity over such bills 
depends entirely upon the single fact of the debtor’s death; for 
against a living debtor, as such, equity never has jurisdiction, 
while against the representatives of a deceased debtor equity 
always has jurisdiction (z.¢., in England). What is there then in 





'Continued from Vol. 3, p. 262. 2 Vol. 2, p. 242. 

3It is scarcely necessary to remind the intelligent reader that, in some (perhaps 
many) of our States, the term “creditor's bill” is commonly applied to a very different 
kind of bill from that which is the subject of the present article; namely, a bill filed by a 
judgment creditor, whose execution, issued upon the judgment, has been returned un- 
satisfied, in whole or in part, to obtain satisfaction of the judgment out of assets of the 
judgment debtor which cannot be taken upon execution. It will be found convenient 
to distinguish these two classes of bills from each other, by calling the latter “ judgment 
creditors’ bills.” 
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the mere fact of a debtor’s death to give to his creditors a right 
to call upon equity to assist them in enforcing payment of their 
debts? In order to answer this question satisfactorily it will be 
necessary to ascertain what obstacles a creditor is liable to en- 
counter, as a consequence of his debtor’s death, in attempting 
to enforce payment of his debt by an action at law. 

During the life of a debtor, the only remedy of which his 
creditor as such can avail himself is against the person of the 
debtor. It is true that, at the present day, a debtor’s property 
generally constitutes the only means by which his creditor can 
enforce payment of his debt; but it is only by means of process 
against a debtor’s person that his property can be reached. In 
short, the creditor must obtain a judgment for his debt against the 
debtor personally before he can compel payment of the debt out 
of his debtor’s property. When, therefore, the debtor dies, the 
creditor’s remedy is gone. The debtor’s property, to be sure, 
remains, but the creditor cannot touch it ynless the law furnishes 
him with some new remedy. Indeed, when a debtor dies, his 
debts would all die with him did not positive law interpose to keep 
them alive; for every debt is created by means of an obligation 
imposed upon the debtor, and it is impossible that an obligation 
should continue to exist after the obligor has ceased to exist. 
Whenever, therefore, a debtor dies, positive law has to interpose, 
first, to keep his debts alive; and, secondly, to provide his creditors 
with a new remedy against his property. What is the nature of the 
remedy which positive law thus provides? If the question were a 
modern one, or if it were governed by modern ideas, we might 
expect a remedy to be provided which would be analogous to that 
which is provided against a bankrupt debtor or against an insol- 
vent corporation. In other words, we might suppose that, in case 
the debts owing by a deceased debtor were not promptly paid, 
some court would be authorized, on the application of his cred- 
itors, to take his property into its own hands, and apply it to the 
payment of his debts, giving the surplus, if any, to the persons 
entitled to receive it. The question, however, is not a modern 
cne, nor is it governed by modern ideas. On the contrary, it is as 
old as the law itself, and the law relating to it is so bound up with 
the habits and customs of the people. as not easily to admit of 
change. Accordingly, we shall find that the remedy provided by 
law for the creditors of deceased debtors is for the most part very 
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ancient; that, while it has been subject to changes, the changes in 
it have been very slow and gradual; and that it is almost a total 
stranger to modern ideas, with the exception of such as have been 
infused into it by equity. 

By the Roman law, every human being who had rights (other 
than such as were merely personal), or was subject to obligations 
or duties (other than such as were merely personal), had two per- 
sonalities (personas ),one natural, the other legal, artificial, and ficti- 
tious; and it was in the latter that his rights were vested, and upon 
the latter that his obligations and duties were imposed. It was a 
peculiarity of the legal personality that, being the creature of law, it 
continued to exist so long as there was any reason for its existence. 
It was not affected, therefore, by the death of the natural person, 
but continued its existence in the natural person’s successor or 
heir (h@res).' It followed, therefore, that every natural person 
who had rights, or was subject to obligations or duties, at the time 
of his death, necessarily had a successor or heir, who possessed all 
his rights and was subject to all his obligations and duties. More- 
over, every person’s successor or heir was either such person as he 
himself appointed by his will (eres factus), or, if he made no 
appointment, such person as was designated by law (heres natus). 
An heir designated by law became such for his own benefit alone. 
An heir appointed by will was required to pay such legacies as 
were given by the will, subject to which he also took the inheri- 
tance for his own benefit. In respect to the obligations and duties 
to which the deceased was subject at the time of his death, there 
was no difference between the heres factus and the heres natus; 
for such obligations and duties fell, necessarily and by operation 
of law, upon the one and the other, without distinction. So com- 
pletely, indeed, was the heir of the deceased person identified with 
the deceased, that the law made no distinction between the estate 
of the one and that of the other, nor between the debts of the one 
and those of the other. If, therefore, an insolvent heir succeeded 
to a solvent inheritance, the creditors of the heir had as much 
right to be paid their debts out of that inheritance as the creditors 
of the deceased had; and if a solvent heir succeeded to an insol- 
vent inheritance, the creditors of the deceased had as much right 
to be paid out of the heir’s own estate as his own creditors had; 
and the only way of avoiding this last consequence of becoming a 





1 See Maine, Ancient Law (4th ed.), 181-8. 
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deceased person’s successor was by refusing to accept the suc- 
cession.! It will be seen, therefore, that the remedy of a creditor 
of a deceased debtor was very simple under the Roman law, 2.z., 
he sued the heir of the deceased, just as he would have sued the 
deceased during his life, and with the same consequences; and 
this state of things continued without material change throughout 
the whole period of the Roman law, 2.e., down to the time of Jus- 
tinian. Justinian introduced one important change, and only one, 
namely, that of allowing the heir the benefit of inventory (Jdenefi- 
cium inventarit) ; for he declared that such heirs as chose to pre- 
pare and file, within the time and in the manner directed by him, 
an inventory of the estate of the deceased should be liable to the 
creditors of the latter only to the extent of such estate.? From 
this time, therefore, an heir was liable under the old law or the 
new, according as he did or did not comply with the new law. If 
he did, he incurred a liability only to account for the estate of the 
deceased; if he did not, he remained personally liable for all the 
debts of the deceased as before. If an heir availed himself of 
the new law, of course he became bound to keep the estate of the 
deceased separate from his own estate. 

After the Roman empire became Christian, the Church by slow 
degrees obtained control of the administration of the estates of all 
deceased persons. This result it finally accomplished by obtain- 
ing for its bishops the right to administer the estates of all deceased 
persons within their respective dioceses. In this way it came to 
be the law, throughout Western Christendom at least, that the 
heir of every deceased person was the Ordinary, 2.¢., the bishop 
of the diocese. This, however, did not mean that the estates of 
deceased persons were administered by the bishop personally, — 
it only meant that they were administered by persons appointed 
by him, who derived their authority from him, and who were 
accountable to him. Nor did this right of the bishop practically 
interfere with the immemorial right of every person to appoint his 
own heir by will. On the contrary, this latter right continued to be 
exercised as before, the only difference being that an heir appointed 
by will must now obtain the bishop’s sanction before he could act, 
— a sanction, however, which was seldom withheld.? It thus came 





1 Justinian, Inst., L. 2, Tit. 19, $5; Gaius, L. 2, §§ 162, e¢ segg. 

2 Inst., L. 2, Tit. 19, § 6; Code, L. 6, Tit. 30, § 22. 

3 By the law of England the bishop was bound to give his sanction, and, if he refused 
to do so, a mandamus would issue. 1 Williams, Executors (1st ed.), 214. 
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about that the estate of every deceased person had to be adminis- 
tered by a person appointed by the bishop of the diocese. If the 
person so appointed was nominated in the will of the deceased, he 
came to be known as the executor of the will (executor testament?) ; 
if the appointment was made without any such nomination, he was 
known as the administrator of the estate of the deceased. Practi- 
cally, therefore, the modern executor is the heres factus, as the 
modern administrator is the heres natus, of the Roman law. In 
strictness, however, as already stated, the original right of adminis- 
tration is in the bishop; and this appears clearly from the fact 
that his appointments of executors and administrators always take 
effect as grants.! 

The transfer of the jurisdiction over the estates of deceased 
persons from the secular to the ecclesiastical authorities indirectly 
brought about two material changes: first, heirship ceased to be 
a private right, and became an office, in the performance of which 
the heir as such had no personal interest; secondly, when heirship 
had ceased to confer any pecuniary benefit upon the heir, the 
absurdity of holding the latter personally liable for the debts of 
the deceased became manifest; and hence the doctrine that an 
heir was so liable became entirely obsolete, while the exhibiting 
of an inventory ceased to be a privilege, and became a duty. 

Two further remarks are called for respecting the transfer of the 
jurisdiction over the estates of deceased persons from the secular 
to the ecclesiastical authorities, namely, first, that in England it 
extended only to personal or movable property, feudalism having 
secured complete dominion over land; secondly, that it did not 
extend to the payment of debts, as to which executors and admin- 
istrators have always been amenable to the secular authorities. 

We are now prepared to inquire what remedy was furnished by 
the law of England to a creditor of a deceased debtor against the 
personal property of the latter, at the time when equity first as- 
sumed jurisdiction over creditors’ bills. First, the remedy was an 
action by the creditor against the executor? of the deceased, as by 
the Roman law it was an action against the heir. Secondly, the 
executor was bound to pay the debts of the deceased out of his 
personal property, z.¢., so far as such property would enable him 





1See Idem, pp. 212-13, 268-9. See also a learned and instructive article by Mr. 


Henry C. Coote, 1 Law Mag. and Law Rev. 252-267. 
2 As there will be no occasion hereafter to distinguish between executors and admin- 
istrators, the term “ executor” will alone be used. 
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to do so, but no further. He was not, therefore, regarded as per- 
sonally owing the debt, and, though an action of debt lay against 
him, he was liable only in the detinet, — not in the debet et detinet. 
Thirdly, the executor still retained so much of the character of his 
prototype, the Roman heir, that the law always assumed that the 
assets in his hands were sufficient for the payment of debts, until 
the contrary appeared; and hence the creditor never had the 
burden of alleging and proving that the executor had sufficient 
assets to pay his debt.' Fourthly, if the executor had not sufficient 
assets to pay the plaintiff’s debt, he had to set up that fact as an 
affirmative defence and prove it. If he failed to set it up, or failed 
to prove it, and the plaintiff recovered in consequence, the verdict 
and judgment, or (if the judgment was by default or on demurrer) 
the judgment alone, established conclusively that the executor had 
sufficient assets, it being a universal principle that a defendant who 
fails to set up or to prove an affirmative defence at the proper 
time, loses the benefit of it, the law acting on the supposition that 
he has no such defence, and not permitting him to say to the con- 
trary.” Therefore, fifthly, the question whether the executor had 
assets to pay the plaintiff’s debt was always settled conclusively at 
the trial. If it appeared that he had not, there was a verdict and 
judgment in his favor, and the plaintiff paid costs. If it did not 
so appear, there was (in the absence of any other objection to 
the plaintiff’s recovering) a verdict and judgment for the plaintiff, 
in which event the executor had to pay the judgment, even though 
he paid it out of his own pocket. Still, sixthly, the judgment, in 
accordance with the legal theory of the executor’s liability, was 
only that the plaintiff recover the amount out of the assets of the 
testator in the executor’s hands, or, in technical language, the 
judgment was de bonis testatoris, — not de bonis propriis. Inshort, 
while the judgment established the liability of the executor con- 
clusively, it did so, not by making the debt of the testator his debt, 
but by proving conclusively that he had assets of the testator suf- 
ficient to pay it. Seventhly, when an execution was issued on a 
judgment against an executor, a failure by the latter to show to the 
sheriff goods of the testator out of which the amount of the judg- 
ment could be made, proved that the executor had wasted or con- 

1 William Banes’s Case, 9 Rep. 93 4. 

2 Rock v. Leighton, 1 Salk. 310, Comyns, 87, 1 Ld. Raym. 589, 3 T. R. 690; Rams- 


den v. Jackson, 1 Atk. 292; Erving v. Peters, 3 T. R. 685; Leonard v. Simpson, 
2 Bing. N. C. 176; Palmer v. Waller, 1 M. & W. 689. 
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verted to his own use a sufficient amount of the testator’s assets to 
pay the judgment; z.¢., that the executor had committed that 
species of tort known as a devastavit. Eighthly, when an executor 
had committed a devastavit he was required to pay the testator’s 
debts, to the extent of such devastavit, out of his own pocket. 
This liability could be enforced by a creditor who had already re- 
covered a judgment de bonts testatoris, in either of two ways; namely, 
by bringing a new action against the executor personally for the 
tort, in which action, of course, the judgment was de bonis 
proprits, or by issuing a scire facias on the judgment already re- 
covered, calling upon the executor to show cause why the plaintiff 
should not have execution against the executor’s own goods.! 

The next question is, whether any sufficient reason can be 
found, in the matters stated in the preceding paragraph, for per- 
mitting a creditor of a deceased debtor to file a bill in equity 
against the executor of the latter, instead of suing him in an action 
at law. Before considering that question, however, it may be well 
to point out briefly the nature of the relief which equity gives 
upon a creditor’s bill, in order that the reader may compare such 
relief with the remedy given by the common law, as stated in the 
preceding paragraph. Equity takes its stand in effect upon the 
Constitution of Justinian, by giving) the executor his choice 
between accounting for the testator’s personal estate, on the one 
hand, and paying the testator’s debts out of his own pocket, on 
the other hand. Justinian’s Constitution said to the Roman 
heir that he might avoid personal liability for the debts of the 
deceased by accounting for the estate of the latter, z.e., by pre- 
paring and filing an inventory, which, of course, must be foliowed 
up, if necessary, by a full accounting. Equity says to the modern 
executor against whom a creditor’s bill is filed, that he may, so 
far as the plaintiff is concerned, avoid the burden of accounting 
for the testator’s estate by admitting in court sufficient assets to 
pay the plaintiff's debt, and thus making himself personally liable 
for such debt. And equity requires the executor to make his 
choice at the earliest practicable moment, namely, in his answer 
to the bill. If the executor admits assets in his answer, all that 
the plaintiff has to do at the hearing is to prove his debt, where- 
upon a decree will be made that the executor pay the debt thus 
proved, and this decree will be enforced by the usual process of 


1See Wheatley v. Lane, 1 Wms. Saund. 216 a, with Serjeant Williams’s notes. 
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contempt. If the executor decline to admit assets in his answer, 
the only difference at the hearing will be that instead of a decree 
for immediate payment, a decree will be made that the executor 
render an account of the testator’s estate before a Master. When 
this has been done, and the Master has made his report to the 
court, and the report stands confirmed, the cause is brought on for 
a further hearing, and a decree is made that the executor pay to 
the plaintiff the amount which has been found due to him, if the 
assets found to be in the executor’s hands are sufficient for that 
purpose, — if not, then to the extent of such assets. 

It would be difficult to devise a course of proceeding more 
perfectly adapted to the exigencies of the case, more simple, 
more direct, or more conformable to justice, than the foregoing; 
and there can be no doubt that, in all these particulars, it 
possesses a great advantage over the corresponding course of 
proceeding at common law. Still, the mere fact that the remedy 
furnished by the common law was not as good as it might be, 
while it might be a sufficient reason for demanding a better one, 
either from the courts themselves or from the Legislature, was 
scarcely sufficient to justify equity in assuming jurisdiction over a 
purely legal right. We must, therefore, go further, and inquire 
whether the case is one for which the common law cannot furnish 
an adequate remedy; and, in doing this, we may as well go at 
once to the point of chief difficulty, namely, the defence of want 
of assets. How shall a court of common law deal with this 
defence? How shall it find out whether an executor has sufficient 
assets or not? Clearly there is but one way of doing this 
properly, namely, by requiring an account from the executor of 
the estate of his testator. Can a court of law require such an 
account? A court of law can, indeed, take an account after a 
fashion, for it formerly did do it in the action of account; but 
then there was special machinery provided in that action for 
taking an account, and the account was not taken before a jury. 
The action of account, however, would not lie for the recovery of 
a debt, nor any other action except debt or zudebitatus assumpsit. 
Only debt and zndebitatus assumpsit would lie, therefore, against 
an executor for the recovery of a debt due from his testator. But 
in neither of these actions was there any machinery for taking an 
account. In each of them there was but one trial, namely, by a 
jury. The judgment, moreover, was the next step in the action 
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after the trial; 7z.¢., the trial ended in a verdict, and upon the 
verdict judgment was rendered. If any account was to be taken, 
therefore, in either of these actions, it must be taken at the trial ; 
and yet it was never claimed that an account could be taken by 
or before a jury. 

But the difficulty was not confined to the tribunal by or before 
which the account must be taken. It was more fundamental. An 
account is rendered in discharge of an obligation to account. It 
is rendered, not for the benefit of the party rendering it, but for 
the benefit of the party to whom it is rendered, the latter having 
acquired a right to have it rendered. It may, of course, be 
rendered voluntarily, just as any obligation may be voluntarily 
performed; or it may be rendered by compulsion, 2.¢., by the 
compulsion of an action or suit. When rendered by compulsion, 
it is rendered pursuant to the judgment or decree of a court. 
This judgment or decree may be the result of a trial, or it may be 
pronounced upon the defendant’s admissions, according as the 
defendant denies or admits his obligation to account; but in 
either case the accounting is the primary object for which the 
suit is brought (the ultimate object being the payment of what- 
ever the plaintiff shall be entitled to receive as the result of the 
accounting), and in either case, therefore, the accounting is by 
way of relief. 

When, however, an executor sets up a want of assets in an 
action of debt or zndebitatus assumpsit brought against him by a 
creditor of his testator, he does so, as we have seen, by way of 
affirmative defence, and the setting up of an affirmative defence is 
a very different thing from rendering an account. An affirmative 
defence is always set up voluntarily, and for the defendant’s own 
benefit. Instead of coming after a judgment or decree, it comes 
before the trial, and the setting of it up is a step leading up to the 
trial. Instead of being an object of the plaintiff’s action, it is one of 
the means by which the defendant resists the action, — instead of 
being the relief for which the action was brought, it is a means 
of preventing the plaintiff from obtaining any relief. Moreover, 
an affirmative defence always consists of facts, of which truth or 
untruth may be predicated; and when such a defence is set up in 
an action at law, as the truth of the plaintiffs declaration stands 
admitted, the trial turns entirely upon the truth or untruth, the 
validity or invalidity, of the defence. If the defence turn out to be 
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true and valid, the action-will be wholly defeated; if it turn out to 
be untrue or invalid, it will go for nothing, and the plaintiff, unless 
his declaration be bad in law, will recover his entire demand. An 
affirmative defence, therefore, can never succeed in part and fail 
in part; unless it is wholly successful, it must wholly fail, and 
hence, if such a defence consist of several facts, every one of those 
facts must be true, or the entire defence will fail. It follows, there- 
fore, that an affirmative defence must be so framed that the plaintiff 
can traverse it, and must consist of such matter that, if the plaintiff 
does traverse it, or any fact of which it consists, an issue may be 
joined, upon the decision of which the entire action will depend. 
The question now under consideration, namely, whether an ex- 
ecutor has in his hands sufficient assets to pay a creditor of his 
testator, will serve to illustrate some of the differences between an 
accounting and a defence. The object of an accounting by an 
executor, at the suit of a creditor of his testator, is to ascertain 
how much assets the executor has in his hands; and it is always 
the creditor who wishes to accomplish this object, and in order to 
accomplish it he must bring the proper action, or must properly 
frame his action. Moreover,as an action of account would not lie in 
such a case, there never was an action at law by which this object 
could be accomplished. On the other hand, the object of a de- 
fence of want of assets, to an action against an executor by a 
creditor of his testator, is to defeat the action, and, of course, it is 
always the executor who wishes to accomplish that object. But 
the only way of making want of assets a defence to such an action, 
and thus defeating the action, is by showing that the executor has 
no assets, or that he has none which are applicable to the payment 
of the plaintiff's debt, or that he has only a stated amount of 
assets, being an amount insufficient to pay the plaintiff’s debt. If, 
then, the executor plead that he has no assets, and the creditor 
traverse the plea, and issue be joined upon the traverse, the 
question at the trial will be, not how much assets the executor 
has, nor whether he has enough to pay the plaintiff’s debt, but 
whether he has any. If this question be decided in the negative, 
the plaintiff will tail in his action.’ If it be decided in the affirm- 
ative, the plaintiff will have a verdict and judgment for his 
whole demand.” And it may be remarked that this result 
has at least one merit; namely, that it makes it very perilous 





1 Rol. Abr. 929 (B), pl. 2. * 1 Rol. Abr. 929 (B), pl. 1. 
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for an executor, who must be supposed to know the facts, 
to plead falsely. Unless, therefore, it is very clear that he can 
show a total want of assets, it will stand him in hand to consider 
whether he will not adopt the third mode of pleading, in which case 
the plaintiff may admit the plea to be true, and take judgment for 
his debt, to be levied immediately to the extent of the assets ad- 
mitted, the remainder to be levied of assets which shall afterwards 
come to the executor’s hands (guando acciderint*), or the plaintiff 
may traverse the plea; and in that case the whole action will turn 
upon the question whether the executor has any more assets than 
he has admitted. Formerly, however, it often happened, in Eng- 
land, that an executor, who was sued by a creditor of his testator, 
had assets in his hands, but they were all applicable to the payment 
of debts of a higher degree than the plaintiff’s, and which were, 
therefore, entitled to be paid before the plaintiff’s; and in that 
case the executor adopted the second mode of pleading; and he 
was then required to specify in detail all the debts of a higher 
nature than the plaintiff’s, for the payment of which he claimed 
that the assets in his hands were bound. When the executor’s 
plea took this shape, the creditor could either traverse the allegation 
that the executor had no assets beyond the amount of preferred 
debts set out in the plea, or he could traverse the existence of the 
preferred debts, or of a sufficient portion of them to bring the re- 
mainder within the limits of the assets admitted by the executor. 
In short, the creditor could either deny that the assets amounted 
to so little, or that the preferred debts amounted to so much, as 
the executor claimed.” 

Such, it is conceived, is the true theory of the common-law 
defence of want of assets, pleaded by an executor to an action 
brought against him by a creditor of the testator; and there is 
believed to be no room for doubt that, in early times, theory and 
practice were in this respect in entire harmony with each other.’ 
There was, however, long since a departure from principle in one 
particular which introduced a great change in practice. Thus, 
as early as the time of James I.,in a case reported by Lord 
Coke,‘ where the debt sought to be recovered was £200, and issue 





'See Noell v. Nelson, 2 Wms. Saund. 214. 

® See Hancocke v. Prowd, 1 Wms. Saund. 328, with Serjeant Williams’s notes. 
3 See infra, pp. 120-1. 

4 Mary Shipley’s Case, 8 Rep. 134 a. 
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was joined on the traverse of a plea of plene administravit, and 
the jury found that the executor had assets to the amount of 4175 
only, the court, while holding that the plaintiff was entitled tojudg- 
ment for £200, besides damages and costs, intimated that the 
plaintiff would be entitled to levy only £175; and, in the time of 
Charles I., in a case similarly circumstanced, the court said: 
“When it is found that the defendant hath some assets, although 
of little value, so as he hath not fully administered, the plain- 
tiff shall have judgment for the entire debt, but he shall not 
have execution but of as much as is found, and shall not 
be barred for the residue; and if more assets come after- 
wards, he may have a scire facias to have execution thereof.” 
This is certainly an extraordinary doctrine, as it involves a plain 
contradiction. The court, having given judgment that the plain- 
tiff recover his entire debt, to be levied of the goods and chattels 
of the testator in the executor’s hands (7.¢., the whole of it to be 
so levied, and levied immediately ), said, nevertheless, that the plain- 
tiff could, by virtue of that judgment, have execution for a part of 
his debt only, and that, in order to obtain an execution for the 6 
remainder, he must bring a scire facias (t.e., a new action in 
effect), prove new facts, and obtain a second judgment, — which, 
however, could be (and was) only a repetition of the first. And . 
yet this doctrine continued to be recognized and acted upon until 
the time of Lord Mansfield.* That it was, however, a departure 








’ An executor’s plea of want of assets is commonly called a plea of plene administravit, 
because it begins with an allegation that the defendant hath fully administered all the 
goods and chattels which were of his testator at the time of his death, but then the plea 
immediately adds, that the defendant hath no goods or chattels which were of said 
testator at the time of his death in his hands to be administered, nor had at the com- 
mencement of the action, or at any time since; and this negative allegation is the material 
part of the plea, and the part on which a traverse must be taken. Reeves v. Ward, 
2 Bing. N. C. 235. The plea was also formerly known as a plea of riens entre mains, and 
that seems to be a better name for it than p/ene administravit, See infra, p. 120, n. (2). 

* Dorchester v. Webb, Cro. Car. 372-373. 

Thus, in the great case of the Bank of England v. Morice, 2 Str. 1028, Cas. 2. 
Hardw. 219, which was decided during Lord Hardwicke’s chief justiceship, and in which 
the form of the judgment was specially considered and settled by the court, the jury 
found that the plaintiffs debt amounted to £28,993 8s. 1d., and that the defendant had 
assets, applicable to the payment of the plaintiff's debt, amounting to £14,659 12s. 9d.; 
and the judgment was in effect that, inasmuch as the assets amounted only to the sum 
last named, ¢herefore the plaintiff recover his entire debt, with costs amounting to £200 
7s. 7d., thus making in all £29,193 15s. 8d., to be levied de bonis testatoris ! See Cas. ¢. 
Hardw. 230-31, where the judgment is given verdatim. It is not too much to say 
that this judgment is upon its face quite unintelligible. 
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from a more ancient practice, seems to be clear; for if the law 
had always been, in regard to the execution, as the court declared 
it to be in Dorchester v. Webb, the judgment would have been 
that the plaintiff recover his debt, to be levied immediately to the 
amount of the assets found in the executor’s hands, and as to the 
remainder to be levied of assets which should afterwards come to 
the executor’s hands; and, if a change was to be made, the judg- 
ment should have been first changed, and then the corresponding 
change in the execution would have followed as a matter of course. 
As it was, however, the execution was changed while the judg- 
ment was permitted to retain its original form; and it remained 
for Lord Mansfield to make the execution conform to the judg- 
ment by changing the form of the latter in the manner just sug- 
gested.' Since this latter change was made, therefore, whatever 
may be said of the judgment and execution, taken together, they 
have at least had the merit of consistency. 

This change in the execution caused an important change in 
the trial, and in the function of the jury; for, as soon as it was 
decided that the plaintiff could have immediate execution for the 
amount only of the assets in the executor’s hands, it became 
necessary for the jury to inquire, and find by their verdict, how 
much assets was in the executor’s hands; and the only way of 
doing this was for the jury to ascertain, first, how much assets the 
executor had received, or would have received if he had done his 
duty; then, how much he had justly and legally paid out, and how 
much, if any, he had lost without his fault; and the difference 
between these two aggregates would be the amount in the ex- 
ecutor’s hands, either actually or in legal contemplation. This, 
however, is neither more nor less than taking an account, — it is 
the precise process which has to be gone through with in every 
account that is taken. 

The courts, therefore, in thus changing the nature of the trial, 
lost sight of the nature of the action, of the defendant’s plea, and 
of the issue joined, and required the jury to do something very 





1 Harrison v. Beecles, cited 3 T. R. 688. This was an action of assumpsit, to which 
the defendant pleaded plene administravit. At the trial, before Lord Mansfield, the 
plaintiff proved a debt of £80, and the defendant was found to have assets amounting to 
425. The plaintiffs counsel insisted that he was entitled to a verdict for his whole debt. 
Lord Mansfield said: “The law was certainly understood to be so, and there are a 
hundred cases so determined. This struck me as absurd and wrong.” Accordingly, the 
plaintiff had a verdict and judgment for £25, and a judgment of assets guando acciderint 
for the residue of his debt. 
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different from trying the issue which they had been impanelled to 
try, and something which they were not competent to do properly. 

The matter must, however, be looked at from still another point 
of view. Independently of any of the changes before referred to, 
the issue joined upon a traverse of a plea of plene administravit 
always involved an anomaly in ‘respect to the burden of proof. 
That issue was, as we have seen, whether the executor had any 
assets in his hands applicable to the payment of the plaintiff’s debt, 
or any more than he had admitted having. Upon this issue 
the plaintiff held the affirmative; for if the executor had assets 
which he denied having, that was an affirmative fact; and yet the 
executor had the burden of proof, for the issue was joined upon a 
traverse of his affirmative plea (2.¢., affirmative in law, though 
negative in fact), and, therefore, he must prove his plea in order 
to succeed in the action. But how could the executor prove that 
he had no assets, or only a stated amount of assets? Of course he 
could show what assets he had disposed of, and how; but that 
would signify nothing until it appeared what assets he had 
received. How could this latter fact be made to appear? Only 
in one way, namely, by proof on the part of the plaintiff; and 
hence the anomaly just alluded to, and which consisted in this, 
namely, that, while the executor had the burden of proof, the 
plaintiff (the creditor) had to begin at the trial by proving the 
receipt of assets by the executor, and then the executor proceeded 
to show what had become of the assets with which the plaintiff’s 
evidence had charged him; and this anomaly existed equally, 
whether the jury were confined to a trial of the issue, according to 
what the writer conceives to have been the original and proper 
practice, or whether they were required to take an account, accord- 
ing to the modern practice.’ But how could a creditor of the 
testator prove what amount of assets the executor had received? 
Clearly, he could not do it (except by accident) without the 
executor’s assistance; and yet a common-law court had no means 
of compelling an executor to give such assistance to a creditor. 
The creditor could, of course, file a bill for discovery, but that 





1In Dean and Chapter of Exeter v. Trewinnard, Dyer, 80 a, in the time of Edward 
VI., to a scire facias against an administrator on a judgment recovered against the 
intestate, the defendant pleaded Alene administravit, on which there was an issue; and 
the reporter says: “In giving the evidence to the jury the defendant commenced first. 
Note this, for I believe it is unusual, because he is in the negative, for the conclusion of 
plene administravit is, and so nothing within his hands (riens entre mains).”’ 
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would scarcely answer his purpose, as he could only by that means 
compel the executor to answer categorically specific charges or 
interrogatories. The ecclesiastical court, indeed, required the 
executor to make and file in its registry a sworn inventory of the 
testator’s personal estate; and this, if properly done, would serve 
the creditor’s purpose, at least down to the time when the inventory 
was sworn to; for the inventory would of course be evidence 
against the executor as an admission by him. There were two 
reasons, however, why a creditor should not have been satisfied 
with such assistance from the executor as he would obtain through 
the ecclesiastical court: first, it was a hardship on the creditor to 
have to sue the executor both in an ecclesiastical court and in a 
common-law court, in order to recover a debt about which there 
was no controversy ;' secondly, the Court of King’s Bench held 
(strangely enough) that the ecclesiastical courts had jurisdiction 
only to compel an executor to file az inventory, — not to compel 
him to file a sufficient and proper inventory; and hence, if one of 
those courts attempted to do the latter, the King’s Bench would 
grant a prohibition, on the application of the executor. The 
creditor, therefore, could only obtain such an inventory as the 
executor chose to swear to and exhibit. 

Such were the obstacles which a creditor was liable to encounter 
who sued the executor of his deceased debtor at law. Did they 
constitute a sufficient reason for permitting him to sue in equity? 
This question must be answered in the affirmative. First, justice 
to the creditor and to the executor alike required that an account 
should be taken of the assets received by the executor, unless 
the latter was willing to admit that he had sufficient assets to pay 
the plaintiff’s debt. Even, therefore, if courts of law had never 
attempted to take an account in such cases, equity would have 
been abundantly justified in assuming jurisdiction. Secondly, 
although the courts of common law attempted, in the manner 
already explained, to convert the trial of a common-law issue into 
the taking of an account, yet they did not thereby render the in- 





1JIn Mara v. Quin, 6 T. R. 1, 6, it appeared that, after issue was joined, the plain- 
tiff had to cite the defendant in the ecclesiastical court to exhibit an inventory, and 
that it took him nearly two years to accomplish that object, during which time, of course, 
the trial was delayed. : 

2 Hinton v. Parker, 8 Mod. 168; Catchside v. Ovington, 3 Burr. 1922; Henderson 
v. French, 5 M. & S. 406; Griffiths v. Anthony, 5 Ad. & El. 623. That the ecclesiastical 
courts did not accept this view, see Telford v. Morison, 2 Addams, 319. 
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terference of equity unnecessary, — they only changed the ground 
for such interference. As equity always held that courts of com- 
mon law were not competent to enforce an accounting properly, 
even in an action expressly framed for that purpose, and in which 
a special tribunal was provided for taking the account after a jury 
had decided that an account ought to be taken, it would be a waste 
of time and space to argue that they were not competent to do it 
in a case where the form of action, the nature of the pleadings, 
the question to be tried, and the mode of trial, — all forbade their 
even attempting todo it. Thirdly, justice to the creditor impera- 
tively required that an executor, who refused to admit sufficient 
assets to pay him, should render an account of the assets received 
by him under oath, z.e., that he should make up and bring in an 
account, containing a full and minute enumeration and description 
of the items of charge and items of discharge, the former consist- 
ing of the assets received by him, the latter of the payments, etc., 
made by him,! and that he should make oath to the truth and com- 
pleteness of such account,— in particular that it omitted nothing 
of the personal estate of the testator which had come to the exec- 
utor’s knowledge;? and, this having been done, justice further 
required that the executor should answer categorically and under 
oath all such proper charges and interrogatories as the creditor 
should make and propound. All these advantages the creditor 
who sued in equity obtained as a matter of course, while the 
creditor who sued at common law could obtain such of them only 
as might be afforded by the inventory which the executor could be 
required to exhibit in the ecclesiastical court, and even that inade- 
quate substitute for the assistance which equity would afford to 
him, the creditor could obtain only at the expense of two suits. 

Such, it is conceived, are the reasons (still existing) which jus- 
tified equity in assuming jurisdiction over creditors’ bills against 
executors. Another reason, however, formerly existed, which 
seems to have had considerable (though it is difficult to say how 
much) influence in establishing the jurisdiction; and, though it 
was a reason which has now ceased to have much force, even in 
England, yet it would be wrong to omit all mention of it. 

Debts are of three principal degrees or grades; namely, simple 
contract debts, which are the lowest; debts created by specialty, 
which are the next higher; and debts created by matter of record, 





1 See Vol. 3, p. 259, n. (1). * See Vol. 3, p. 241. 
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including judgments, which are the highest of all. Formerly, 
moreover, when a debtor died, his debts were required to be paid 
in the order of their grade; namely, debts by matter of record 
first, specialty debts next, and simple contract debts last of all. 
Specialty debts and debts by matter of record had also other im- 
portant advantages, which will be mentioned hereafter. For these 
reasons, it was, of course, a matter of importance to a creditor 
that his debt should be of as high a nature as practicable, and 
therefore specialty debts and debts by matter of record were in- 
comparably more common than they arenow. The form of spe- 
cialty by which debts were created was almost invariably a bond 
with a condition, z.¢.,a bond by which the debtor acknowledged 
himself bound to the creditor for asum larger than (generally twice 
as large as) the real debt, with a condition making the bond void 
on payment of the amount actually due by a day named. The 
larger sum was, therefore, in the nature of a penalty incurred by 
the debtor in the event of his failing to pay the smaller sum ac- 
cording to the terms of the condition; and yet, upon breach of 
the condition, the larger sum became the actual legal debt. 

The matters of record by which debts were created were judg- 
ments, recognizances, and statutes. Judgments were rendered 
either zz xvitum or upon confession. The object of confessing a 
judgment was to give a creditor the security afforded by a judg- 
ment for the payment of his debt; and hence a judgment con- 
fessed was, like a bond, generally for a larger sum than was actually 
due, and so was in the nature of a penalty. A recognizance was 
(and is) an acknowledgment of a debt in a court of record, the 
acknowledgment thus becoming a record; and it is usually given 
in an action or in some other legal proceeding (¢.g., bail always 
become bound in a recognizance) ; and its object generally is to 
secure the payment of a smaller sum, or the doing of some other 

‘act. Statutes (now obsolete) were formerly very common in 
England, and were either statutes merchant, statutes staple, or 
recognizances in the nature of statutes staple.! They differed in 
substance from bonds only in this, that they derived their efficacy, 
not from being sealed and delivered by the debtor, but from being 
acknowledged by him before a judge or other officer designated 





‘Statutes merchant had their origin in the statute De Mercatoribus, 13 Edward L., 
statute 3; statutes staple, in the statute of 27 Edward III. c. 9; and recognizances in the 
nature of statutes staple, in the statute of 23 Henry VIII. c. 6. 
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by statute, and thereupon becoming, by force of the statute, mat- 
ters of record. 

It will be seen, therefore, that all debts by matter of record, 
except judgments rendered 2” invitum, as well as all specialty 
debts, after the conditions on which they originally depended were 
broken, were generally in the nature of penalties. It will be seen 
also (indeed it has already been seen) that an executor who was 
sued at law by a creditor of his testator, and who had an amount 
of assets in his hands equal to the plaintiff's debt, might yet defend 
himself by showing that such assets would all be required for the 
payment of debts of his testator of a higher nature than the 
plaintiff's debt; and for this purpose debts which were in the na- 
ture of penalties only were as good as any other debts, for they 
were still legal debts. And yet, as equity would always relieve 
against penalties, all that equity would permit the owners of such 
debts to recover was the amount actually due; namely, principal, 
interest, and costs. An executor might, therefore, defeat a cred- 
itor at law by means of legal debts of a higher nature which had 
no existence in equity, z.e., when there were assets enough to pay 
all debts of a higher nature which were due in equity, and also to 
pay the plaintiff in full. Creditors, therefore, who were met with 
such a defence were frequently driven into equity, not only as the 
sole means of ascertaining the truth in regard to debts of a higher 
nature due from their debtor, but as the sole means of obtaining 
payment from a solvent estate ; namely, by compelling creditors of 
a higher nature to extinguish the debts due to them by way of 
penalties on receiving principal, interest, and costs.' 





1 According to the ancient mode of pleading, when an executor pleaded debts of a 
higher degree than the plaintiff’s, and alleged that he had not more than sufficient assets 
to pay the former, it never appeared, upon the face of the defendant’s plea, whether such 
debts of a higher degree were penalties or not. The case of Page v. Denton, 1 Ventr. 
354, is said to have been the first in which a different mode of pleading was adopted. 
There, an executor pleaded a bond given by the testator to himself, and stated that the 
condition of it was to pay rent, and that, at the time of the testator’s death, the sum of 
4300 was due from the testator to the defendant for rent; and the court commended the 
defendant’s mode of pleading by saying: “If men would plead their case specially, it 
would save many a suit in Chancery.” This remark proves that creditors’ bills, the object 
of which was to ascertain, not the amount of assets, but the amount of preferred debts, 
were then well known. An instance will also be found in Pigott v. Nower, 3 Swanst. 534, 
note, of a creditor’s bill, filed as early as February 1, 1671, the object of which was to 
ascertain the amount of actual debt for which certain judgments had been confessed by 
the defendant as administratrix of her husband. In Parker v. Dee, 2 Ch. Cas. 200, Cas. 
z. Finch, 123, 3 Swanst. 529, mote, the plaintiff had first brought an action at law, to 
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It will not have escaped the observation of the attentive reader 
that all of the reasons which have been given for permitting the 
creditor of a deceased debtor to sue the executor of the latter in 
equity, are confined to cases in which, if the creditor sue at law, he 
will be met with the defence of want of assets. Ought equity, then, 
to have entertained a bill by a creditor who gave no reason for 
supposing that he would be met at law by such a defence? In 
answer to this question, it may be observed that it would have 
been impracticable for equity to entertain the inquiry whether the 
defence of want of assets would be set up at law or not, as in number- 
less cases it would have been a matter of pure conjecture. The only 
way, then, of limiting the jurisdiction would have been to require 
every creditor to sue at law first, and to permit a creditor to sue 
in equity only when he had been met at law with the defence of 
want of assets. A consequence of such a course, however, would 
have been that, as an action at law and a suit in equity cannot be 
prosecuted concurrently for the same claim, a creditor, upon suing 
in equity, must have discontinued his action at law,' and that 
he could have done only upon payment of costs. To have limited 
the jurisdiction, therefore, in the manner suggested, would have 
imposed a heavy burden upon creditors as a condition of their 
suing in equity, and that, too, without any corresponding advan- 
tage to the estates of deceased debtors. It would also have placed 
in the hands of executors a powerful instrument of delay in pre- 
cisely those cases in which the temptation to an executor to hinder 
and delay the creditors of his testator is strongest. Accordingly, 
it became settled at an early day that the jurisdiction of equity 
was subject to no condition or limitation whatever.? 

It is further to be observed that the reasons which have been 
given for the jurisdiction relate entirely to the immediate relief 
sought, namely, either an admission of assets or an accounting, — 





which the defendant had pleaded several judgments, which were upon penal bonds, and 
that he had no assets w/tra, etc.; whereupon the plaintiff filed a bill (in April, 1668), 
‘to discover the truth of the plea, and debts therein set forth, and the assets.” See also 
Bank of England v. Morice, 2 Str. 1028, Cas. 4. Hardw. 219. 

1In Parker v. Dee, supra, the plaintiff was compelled to elect whether he would sue 
at law or in equity, and he elected to sue in equity. 

2In Pigott v. Nower, supra, Lord Nottingham said: “If a man foresee that plene 
administravit may be pleaded at law, and then come first into equity, as he may, why 
should not that avail him as much as if he had falsified such a plea? For a man is not 
bound to play an aftergame, and stay till he be hurt bya plea. It is no cause of demurrer 
to a bill for discovery of assets, that fully administered is not yet pleaded.” 
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not at all to the final relief sought, namely, payment of the debt; 
and yet it has never been doubted, since the time of Lord 
Nottingham,! that the admission of assets or the accounting 
should be followed up by a decree for the payment of whatever 
the plaintiff is found entitled to receive; and this decree is made 
upon the principle of avoiding a multiplicity of suits. The 
ultimate relief, therefore, is consequential upon the primary relief, 
a creditor’s bill against an executor being in this respect like a 
bill for an account.” 

Creditors’ bills against executors constitute one of the oldest 
heads of equity jurisdiction. At how early a date this jurisdiction 
was habitually exercised, it seems impossible to say. It was well 
established in the time of Lord Nottingham; * and before his 
time few doctrines of equity were well settled, or can be accu- 
rately traced. | 

We must now inquire into the rights of a creditor of a deceased 
debtor to call upon equity to assist him in enforcing payment of 
his debt out of the land of his debtor. It has already been re- 
marked that feudalism secured complete dominion over the land 
of deceased persons; and that is the reason that the land of a 
deceased person descends to his heir, instead of going to his 
executor. What effect had this upon the rights of creditors? 
The chief object of feudalism was to secure the performance by 
tenants to their lords of the services for which the former held 
their lands from the latter. Hence feudalism did not favor the 
claims of creditors; for, if the creditors of a tenant could compel 
payment of their debts out of the tenant’s land, the latter might 
be unable to perform his services to his lord, and if the creditors 
of a deceased tenant could compel payment of their debts out of 
the land which had descended to the tenant’s heir, the latter 
might be unable to perform the services to his lord, the obligation 
to perform which had descended to him with the land. Hence, 
in English-speaking countries, the rights of creditors against the 
land of their debtors depend almost wholly upon statute. <A 
judgment creditor could, indeed, at common law take in execution 





1In Parker v. Dee, supra, the plaintiff having obtained an account, the defendant 
pressed for a dismissal of the bill; but Lord Nottingham said (1 Eq. Cas. Abr. 130, 
pl. 5, 2 Ch. Cas. 201): “ When this court can determine the matter, it shall not be a 
handmaid to other courts, nor beget a suit to be ended elsewhere.” 

* See Vol. 2, p. 259; Vol. 3, pp. 238, 242. 
3 See Parker v. Dee and Pigott v. Nower, supra. 
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(by cutting and gathering) any crops which he might find on his 
debtor’s land,’ but he could not acquire any right to the pos- 
session of the land, — still less could he sell it, or become himself 
the owner of it.2 And even when the Legislature interfered 
in favor of judgment creditors (as it did in the thirteenth year of 
Edward I.),° by giving them the right to have their debtors’ land 
extended (2.¢., the annual value of it appraised, and the possession 
of it delivered to them, with the right to retain such possession 
at the appraised value, until by that means their judgments were 
satisfied), such right was limited to one half of the debtor’s land ; 
and it was not till nearly six hundred years later (namely, in 
1838)* that judgment creditors acquired in England the right to 
have the whole of their debtors’ land thus extended; and to this 
day they cannot, in England, either sell their debtors’ land upon 
execution, or themselves become the owners of it. 

What were the rights, at common law, of the creditors of a 
deceased debtor against the land of the latter which had descended 
to his heir? The answer is, that, as creditors of the deceased 
debtor, they had no rights whatever. As, however, the heir had 
a legal right to inherit all the land of which his ancestor died 
seised in fee, of which right the ancestor could not deprive him, 
so the ancestor had a right by deed to bind his heir to the extent 
of the land which descended from him to the latter. Hence, 
whenever a bond was given by which the obligor in terms bound 
not only himself, but also his heirs, the consequence was that, 
upon the death of the obligor, his heir became personally liable 
on the bond, just as if he had given it himself, except that his 
liability was limited to the land which descended to him. This 
liability of the heir was, however, limited to debts by specialty for 
which the heir was expressly bound. It was a privilege in which 
even debts by matter of record did not share. And even in 
respect to specialty debts for which the debtor’s heir was expressly 
bound, the right of the creditor to proceed against the heir became 


1This was done under the writ of /evari facias, —a writ which has long been ob- 
solete, except in a few special cases. From it, however, we have derived the familiar 
term “ levy,” —a term which is constantly applied, though not with strict accuracy, to a 
writ of fieri facias. Thus under a writ of fiert facias the sheriff is said to “levy” 
the amount due on the judgment, though the writ commands him to “ make” that 
amount, 

? See Sir William Harbert’s Case, 3 Rep. 11 0-12 a, 

3 Namely, by statute of Westminster 2, c. 18. 

4 By 1 & 2 Vict. c. 110, § 11. 
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very precarious; for, first, if the heir sold the land which had 
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descended to him before he was sued upon a bond of his ancestor 
(an action actually brought against the heir was notice to a pur- 
chaser), the right of the creditor was entirely defeated. He could 
no longer proceed against the heir, for his execution (as we shall 
see) was only against the land itself; and he could no longer have 
an execution against the land, for it had become the property of 
the purchaser. Secondly, after lands became devisable,' a debtor 
could entirely defeat his creditors’ rights against his land by 
devising the latter; for the creditor would then have no right 
against the heir, as the latter would inherit nothing from his 
ancestor, and he would have no right against the devisee, as the 
latter would be under no obligation to him. These two mischiefs 
were, however, remedied soon after the English Revolution, by 3 & 
4 Wm. & M. c. 14. 

What was the remedy at law of a specialty creditor against an 
heir? In some respects it was very similar to his remedy against 
the executor, but in other respects it was materially different. 
First, the creditor brought an action of debt against the heir upon 
the bond; but as the heir was personally liable, the action was in 
the debet et detinet, — not in the detinet only, as in case of an action 
of debt against an executor. Secondly, if the heir had no assets 
by descent, he must plead that fact as an affirmative defence ;? 
otherwise it would be assumed that he had sufficient assets. If he 
did so plead, and the plaintiff traversed his plea, and issue was 
joined upon the traverse, the question at the trial was, whether the 
heir had azy assets by descent. If the jury found that he had not, 
of course their verdict was in his favor; but if they found that he 
had assets, to ever so small an amount, they must find a verdict for 
the plaintiff, on which the latter would have judgment for his entire 
debt against the heir personally.4 If the heir had some assets, but 
yet wished to guard against any liability beyond such assets, he must 
plead that he had no assets except what were specified in his plea, 





1 By 32 Henry VIII. c. 1. 

* The plea by which such a defence is set up is called a plea of riens per descent. See 
supra, p. 110, n. (1). 

3 Henningham’s Case, Dyer, 344 4; Brandlin v. Millbank, Carth. 93, Comb. 162; 
Smith v. Angel, 7 Mod. 40, 1 Salk. 354; 2 Ld. Raym. 783; Hinde v. Lyon, 2 Leon. 
11; Davy v. Pepys, Plow. 438 a. 


‘21 E. 3,9 4, cited in Davy vw. Pepys, Plow. 438 a2, 440. Such a judgment is called 
a general judgment against the heir. 
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and then he must specify and describe the assets which he had by 
descent. If the heir so pleaded, and the plaintiff did not choose 
to controvert the truth of the plea, the latter could take judgment 
for his entire debt, his execution, however, to be limited to the 
assets in the heir’s possession.' If, however, the plaintiff traversed 
the plea, and issue was joined on the traverse, the question at the 
trial was whether the heir had any more assets than he had ad- 
mitted. Ifthe jury found that he had not, their verdict must be 
in his favor, and hence the plaintiff lost the benefit of such assets 
as the heir admitted that he had.* If the jury found that the heir 
had more assets than he had admitted, to ever so small an amount, 
they must find a verdict for the plaintiff, on which the latter would 
be entitled to a judgment for his entire debt against the heir per- 
sonally.? It will be seen, therefore, that judgments against heirs 
differed from judgments against executors in two particulars; 
namely, first, that a judgment against an heir was always for the 
full amount of the plaintiff’s debt, though the execution might be 
limited to the assets in the heir’s possession; secondly, that, when- 
ever a judgment against an heir rendered him personally liable, 
the judgment was against him personally in form, as well as in 
legal effect. The reason of the first of these differences was that an 
executor who admitted a limited amount of assets in his hands, 
did not specify such assets, but stated their value in money; and 
hence the proper way of limiting the executor’s liability to the 
amount of assets in his hands was by limiting the judgment to the 
amount of money admitted by the executor to be the value of 
the assets in his hands. An heir, onthe other hand, who admitted 
a limited amount of assets, specified and described such assets, 
but did not state their value. Indeed, as we shall see presently, the 
only question, as to the value of such assets, was as to their annual 
value, and that was not ascertained till after an execution had 
issued; and hence the only way of limiting the heir’s liability was 
by limiting the execution to the specific assets in the heir’s 
possession. The reason of the second difference was that, as 
the heir was bound by the bond, and as the assets which 
he had received by descent were as much his own as any of his 





1 Anon., Dyer, 373 4, pl. 14; Davy v. Pepys, Plow. 438 2. Such a judgment is called 
a specza/ judgment against the heir. 

2 See 1 Rol. Abr. 929 (B.), pl. 2. 

3 Hinde v. Lyon, 2 Leon. 11; per Holt, C. J., in Smith vw Angel, 7 Mod. 40, 44. 
Sze supra, p. 120, n. (4). 
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other property, there was no reason why a judgment against him 
should not bind him personally, in form as well as in legal effect, 
unless he employed the proper means for limiting the judgment to 
the assets by descent in his possession. 

In respect to the mode in which it was enforced, a judgment 
against an heir differed widely from a judgment against an ex- 
ecutor. A general judgment against an heir, 7.¢., a judgment which 
was not limited to the assets which he had by descent, did not 
differ at all, either in its form or in respect to the mode in which 
it was enforced, from ordinary judgments. On the other hand, a 
special judgment against an heir, 2.¢., a judgment which was 
limited to the assets which he had by descent, could be enforced 
only against such assets. What was the nature of the execution 
which issued on such a judgment? At common law, as well as 
by statute in England, the only kind of execution against land 
was (and is) an extent. Ordinarily, as has been seen, the 
land of a judgment debtor could not be taken on execution 
at common law, and even when an extent was given by 
statute it was limited to one half of the land belonging to the 
judgment debtor; but a judgment against an heir on the 
obligation of his ancestor, z.e.,when the judgment was limited 
to the assets which the heir had by descent, was an excep- 
tion to the general rule in both of the foregoing particulars; and 
the reason is obvious. If such a judgment could not have been 
satisfied out of the land which had descended to the heir, it could 
not have been satisfied at all, and so would have been worthless.” 
Therefore, an extent could be issued on such a judgment at 
common law; and whenever an extent issued at common law,? it 
went against all the land that was liable, the arbitrary limitation 
of an extent to one half of the debtor’s land existing only by 
statute. 

Such, then, being the remedy provided by the common law for 
enforcing against an heir an obligation imposed upon him by his 





1 See supra, p.119. The reader must not be misled by the name of a writ of legit, 
This name (which was taken from a word which the writ always contained when legal 
proceedings were in Latin) has nothing to do with the nature or legal operation of the 
writ. Every e/egi¢ is an extent, though not every extent is an e/egit. An extent made 
under an e/egi¢ differs from other extents only, first, in being made under the authority of 
a statute, and, secondly, in being limited to one half of the land. 

*See Sir William Harbert’s Case, 3 Rep. 11 4, 12 a. 

3 An extent at the suit of the king is the typical case of an extent at common law. 
Land could always be taken in execution to satisfy a judgment in favor of the king. 
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ancestor, was there any sufficient reason for permitting the owner 
of such an obligation to sue in equity? It may be admitted at 
once that the reason which had, perhaps, the greatest force in the 
case of an executor, namely, the incompetency of a jury to take 
an account, had but little force in case of an heir; for as against 
an heir there was no account to be taken, and the question, what 
land an heir had by descent, was not an unfit question for a jury 
to deal with.. There were, however, other reasons for permitting 
an heir to be sued in equity, which are believed to have been 
abundantly sufficient. First, when an heir alleged that he had not 
sufficient land by descent to enable him to perform an obligation 
imposed upon him by his ancestor, justice required that it be 
ascertained what land he had by descent; and yet all that the 
common-law courts did, or could properly do, was to ascertain 
whether he had azy land by descent, or any more than he had ad- 
mitted having. Secondly, in order to ascertain how much land 
an heir had by descent, or whether he had any, or whether he had 
any more than he had admitted having, it must first appear of 
what land the ancestor died seised in fee simple, and that must be 
shown by the creditor; and yet it is a fact which the creditor 
would not presumably be able to show without assistance from the 
heir. Justice, therefore, required that the heir should state upon 
oath of what land his ancestor, to his knowledge, died seised in fee 
simple; ! and yet equity alone could compel an heir to do this, an 
heir not being amenable to the ecclesiastical courts, nor required 
to exhibit an inventory of his ancestor’s lands. But, thirdly, the 
part of the common-law remedy which was most strikingly inade- 
quate was the execution. An extent is a very unsatisfactory 
execution at best; for it requires the creditor to take possession 
of the land, and hold it (in effect) as a lessee, at a rent fixed by 
a sherift’s jury, until he obtains satisfaction of his judgment by re- 
taining the rent; and it may be years before this object will be 
accomplished. As against an heir, however, the inadequacy of 
such an execution is still more marked. When a debtor dies, as 
it is then certain that the property which he leaves behind him 
constitutes the only means by which his debts will ever be paid, 
justice to his creditors requires that his property be applied 
at once to the payment of his debts. When, therefore, a creditor 
obtains a judgment which must be satisfied, if at all, out of his 





1 See supra, p. 114. 
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debtor’s land, the judgment ought to be satisfied out of the corpus 
of such land, and there is no propriety in compelling the creditor 
to wait until he can obtain satisfaction out of the income. But 
this is not all; for, if there were several creditors, they could 
enjoy the land only in succession, and hence, when one had 
obtained a judgment and extended the land, all the others must 
wait till his debt was satisfied, and the last one must wait till all 
the others’ debts were satisfied; and yet the corpus of the land 
might be sufficient to pay all the creditors in full. Fourthly, as an 
extent had ne retroactive effect, there was no way, at common 
law, of reaching the income of the land between the ancestor's 
death and the making of the extent; and yet the land could not 
be extended until an action had been brought against the heir, and 
a judgment recovered. 

For the foregoing reasons, it seems never to have been doubted 
that an heir could be sued in equity by a creditor of his ancestor. 
Equity treated an heir just as it did an executor, mutatis mutandis, 
z.é., it held him liable only to the extent of assets which he had 
received by descent; but it held that the corpus of such assets, as 
well as the rents and profits produced by them subsequently to 
the ancestor’s death, should be applied immediately to the pay- 
ment of those specialty debts of the ancestor for which the heir 
was bound. Accordingly, when, upon a bill filed against the heir 
by the owner of such a debt, the plaintiff had proved his claim, 
and the court had ascertained what land the heir had by descent, 
a decree was made that such land, or a sufficient portion of it, be 
sold under the direction of a Master, that the heir execute a con- 
veyance pursuant to the sale, and that the proceeds of the sale be 
applied, so far as: necessary, to the payment of the plaintiff’s 
claim, the surplus, ifany, going to the heir; ' and, if necessary, the 
decree further directed an account by the heir of the rents and 
profits of the land between the death of the ancestor and the sale.” 

I have said that debts by matter of record did not share with 
specialty debts the advantage of being secured by the liability of 
the heir. The former, however, in turn had advantages of their 
own, which they did not share with debts of any other class. 
First, all matters of record (and therefore recognizances and stat- 





1 See Seton, Decrees (Ist ed.), pp. 82, e¢ segg.; Eddis, Administration of Assets, c. 7. 
® Davies v. Topp, 1 Bro. C. C. 524, Seton, Decrees (Ist ed.), pp. 95-8; Stratford v, 
Ritson, 10 Beav. 25; Schomberg v. Humfrey, 1 Dr. & W. 411. 
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utes) stand upon the same footing as judgments in this respect ; 
namely, that they neither require proof, nor can be impeached. 
Therefore, an execution can issue upon a recognizance or statute 
just as upon a judgment. Secondly, the statute of Westminster 2 
(13 Edward I.), c. 18, having given to conusees of recognizances, 
as well as to judgment creditors, a right to extend one half of the 
land of their conusors or judgment debtors, this right was held to 
constitute a general lien upon the land of the conusors or judg- 
ment debtors, as well that which they owned when the recogni- 
zance was acknowledged or the judgment recovered, as that which 
they afterwards acquired; and the death of a conusor or judgment 
debtor did not affect this lien, or the right to issue an execution 
to enforce it, otherwise than by making it necessary for the conu- 
see or judgment creditor first to issue a scive facias. Hence, such 
conusee or judgment creditor, while he could not maintain an 
action against the heir of the deceased conusor' or judgment 
debtor, and had no claim upon more than one half of the land 
which had descended to such heir,” yet he could (subject only to 
the condition of first issuing a scire facias) issue an execution, and 
have one half of such land extended, including not only the land 
which the conusor or judgment debtor owned at the time of his 
death, but also the land which he owned when the recognizance 
was acknowledged or the judgment recovered, or had owned at any 
time since, whoever might be the owner of it when the extent was 
made; and this was a right of which the creditor could not be 
deprived except by his own act. 

Conusees of statutes, in respect to their rights against the land 
of their conusors, had an advantage even over judgment creditors 
and conusees of recognizances; for the statutes, from which the 
rights of the former were derived, authorized them to have all the 
land of their conusors extended instead of one half of it.® 

Could then a judgment creditor, or a conusee of a recognizance 
or statute, instead of resorting to his sctve facias and execution at 
law against the Jand of his deceased judgment debtor or conusor, 
file a bill in equity against the owner or owners of such land? As 
against any one but the heir or devisee of the judgment debtor or 


conusor (2.¢., as against any one who had acquired his title before 
Sir W. ILarbert’s Case, 3 Rep. 11 4, 15 @; Anon., Dyer, 271 a, pl. 25; Stileman z. 
Ashdown, 2 Atk. 608. 
2 See Stileman v. Ashdown, supra. 
3 Sir W. Harbert’s Case, 3 Rep. 11 4, 124, 
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the death of the latter), he clearly could not; for as to such a per- 
son his position would not be at all changed by the death of the 
judgment debtor or conusor, nor would he have any equity against 
him. Could he file a bill against the heir or devisee of the de- 
ceased judgment debtor or conusor to reach the land which had ‘ 
descended or been devised to him? In favor of a negative answer 
to this question, it may be said that the execution at law against 
land was not open to so great an objection in the mouth of a ‘ 
creditor by matter of record as in the mouth of a specialty creditor ; 
for the rights of creditors by matter of record were always succes- 
sive, priority of time giving priority of right, while the rights of 
all specialty creditors were concurrent and equal. Still, the ques- 
tion must be answered in the affirmative, equity holding that every 
creditor of a deceased debtor is entitled to have all the debtor’s 
property, so far as he has a claim upon it, applied immediately to 
the payment of his debt; and therefore the relief given, in the : 
case now under consideration, was the same that was given upon a 
bill by a specialty creditor, namely, a sale of the land (or of one 
half of it, as the case might be), with an account of the rents i 
and profits, if necessary, until the sale took place.! 

There is also another independent ground upon which the juris- 
diction of equity over creditors’ bills against heirs or devisees may ’ 
| be sustained, namely, that of preventing a multiplicity of suits. To 
| a bill by a creditor against an executor, an heir or devisee was never 
a necessary party; but to a bill by a creditor against an heir or 
devisee as such, the executor was always a necessary party.” The 
reasons for the difference are these: first, every creditor of a de- 
ceased debtor is entitled by law to be paid out of the debtor’s 
personal estate, while only privileged classes of creditors are en- 
titled to be paid out of his land; and therefore every creditor who 
is entitled to sue the heir or devisee of his deceased debtor, is en- 
titled @ fortiori to sue his executor, while the converse, of course, 
does not hold. Secondly, as between the personal estate and the 
land of a deceased debtor, the debts of the latter fall by law upon 
i the personal estate, and therefore the land is entitled to be ex- 
| onerated from the debts by the personal estate. In other words, 
the land, even when it is liable to the creditor, is by law liable 








i 1 Stileman v. Ashdown, 2 Atk. 477, 481, 608, Ambl. 13. 
® Knight v. Knight, 3 P. Wms. 331; Plunket v. Penson, 2 Atk. 51; Robinson v, Bell» 
1 De G, & Sm. 630. 
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only as surety for the personal estate, which is the principal debtor. 
Therefore, though the creditor is entitled to go against the land or 
the personal estate, at his pleasure,' yet, if he wish to go against 
the land in equity, he will be required to go against the personal 
estate at the same time, by making the executor a co-defendant to 
his suit, and praying relief against him as well as against the heir 
or devisee ; and thereupon the court will direct the personal estate 
to be applied in the first instance to the payment of the plaintiff’s 
debt, and will direct so much only of the debt to be paid out of 
the land as shall remain unpaid after the personal estate has been 
exhausted.? If, however, an heir or devisee could not be sued in 
equity by a creditor of his ancestor or testator, it would follow that 
three actions or suits might be necessary to accomplish what can 
be accomplished without difficulty by one suit in equity; for the 
creditor might first sue the heir or devisee at law, and having thus 
obtained payment of his debt in part, he might then sue the exec- 
utor at law or in equity for the remainder; and, lastly, the heir or 
devisee might, on the principle of subrogation, sue the executor in 
equity, and recover back what he had been compelled to pay; 
clearly, therefore, whenever a creditor who sues an executor in 
equity, is entitled also to call upon the heir or devisee for payment 
of his debt, he may make the latter a co-defendant to his suit, on 
the principle of preventing a multiplicity of suits. 


. C. C. Langdell. 
[ 70 be continued. ] 





1 Quarles v. Capell, Dyer, 204 4, pl. 2; Davy v. Pepys, Plow. 438 a, 439@; Davies v. 
Churchman, 3 Lev. 189. 


2 Seton, Decrees (1st ed.), 82, e¢ segg. 
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ON CONTRACTS IN RESTRAINT OF TRADE. 


T is commonly understood that the general rule of law on this 

subject is, that a condition in a contract in restraint of trade is 
valid even if unrestricted in point of time, but is invalid if unre- 
stricted in extent of territory. If asked to explain the latter part 
of this statement, the answer would probably be, without criti- 
cal examination of the subject, that a condition in restraint of 
trade covering the whole country, kingdom, or perhaps even the 
whole of one of the United States, is invalid, while, in the latter 
case, if the condition were restricted, so as not to cover the whole 
of a State, it would be valid. It is the aim of this paper to show,, 
first, that this is not the law; second, that the law is that a condi- 
tion in restraint of trade, unrestricted as to territory, even though 
it covers the whole of a State, the United States, or the whole 
world, is valid 2f reasonable; while it is invalid ¢f unreasonable, 
even though the condition cover but a part of the State or country ; 
and, third, the effect of the application of this rule of reasonable- 
ness to the determination of the vital question, arising in conse- 
quence of the new-fashioned “ trusts.” 

1The old error that covenants in restraint of trade are bad, is 
repeated even in so late a case as that of Davies v. Davies,’ in 
1887, by Cotton, L. J., who says, ‘And in the year books in 
Henry V.’s reign, there was a case which laid down generally that 
covenants in restraint of trade are bad (2 Hen. 5, Term. Pasch. 
pl. 26).” But the condition in that case was in fact limited to 
one town in space and to half a year in time, and the opinion that 
it was against the common law was expressed by one judge only 





11 P. Wms. 181. See also the note to this case in 1 Smith’s Leading Cases, 705, and 
oth Am. ed., which, however, is extremely unsatisfactory, except as a list of authorities 
there being no elucidation of principle therein. In 2 Parsons on Contracts, 748, note (2), 
may be found a list of principal cases on this subject, stated in chronological order, and a 
table of such cases may also be found in Avery v. Langford, Kay’s Rep. 663, at 667, 668. 
See also the notes by Francis Wharton to Smith v. Tel. Co., 11 Fed. Rep. 1, and to 
Sharp v. Whiteside, 19 Fed. Rep. 156. As to conditions in restraint of artists, etc., see 
1883, McCaull v. Braham (N. Y.), 16 Fed. Rep. 37, and p. 42, an excellent note by B. F. 
Abbott. See also 3 Am. & Eng. Ency. of Law, 882, note 4. 

2 L. R. 36 Ch. Div. 359, at p. 381. 
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(Hull), as is explained in the note, p. 240, 4 Law Q. Rev. This 
is the picturesque case, so to speak, often referred to, in which this 
same judge swore, “per dieu si le pl’ fuit icy il irra al prison 
tanzgr. il uest fait fine au Roy”! No extended argument could 
so well show with what disfavor courts of old looked upon condi- 
tions in restraint of trade.! 

In the leading case of Mitchel v. Reynolds,’ Parker, C. J., says 
that in many instances the general restraint throughout all Eng- 
land can be of no use to the obligee, —“ for what does it signify to 
a tradesman in London what another does at Newcastle?” — there- 
by implying that if it did signify, the rule would not apply. He 
adds, “ And surely it would be unreasonable to fix a certain loss on 
one side without any benefit to the other.” The question of the 
reasonableness of the condition in dispute is therefore here brought 
out as one of the points to be examined and determined. Yet for 
a long time this would seem to have been forgotten. But, little by 
little, courts, at first insensibly, then more of set purpose, inquired 
into the reasonableness of the particular condition restraining trade 
in question in each particular case, until now, as we shall see when 
we come to the late cases, the true test is recognized to be that of 
reasonableness. 

Let us briefly review a few of the cases. 

Mitchel v. Reynolds (1711).2 Debt on bond. An unlimited 
restraint as to-space was held void, while a limited restraint was 
held good. 

Bunn v. Guy (1803).4 In chancery, on a question of the mar- 
shalling of assets. An agreement not to practise law within 150 
miles of London was held valid. 

Pierce v. Fuller (1811).2 Debt. An agreement not to run a 
stage on a certain route was held valid, because reasonable and 
useful (p. 226). 

Stearns v. Barrett (1823). Covenant. An agreement for the 
exclusive use in two of the United States of certain machines by 
one party, and the same by the other party in the other States, was 
held valid (p. 450). 

Homer v. Ashford (1825).7 Covenant. At p. 326 of the 





’ And see also the statement of the law by Morton, J., in 1837, in Alger v. Thatcher, 19 
Pick. 51. 

2 P. Wms. 181, at p. 191. 5 8 Mass. 223. 

31 P. Wms. 181. § 1 Pick. 443, 

* 4 East, 190. 7 3 Bing. 322. 
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opinion we read: ‘Any deed, therefore, by which a person 
binds himself not to employ his talents, his industry, or his capital 
in any useful undertaking in che Kingdom, would be void, because 
no good reason can be imagined for any person’s imposing such a 
restraint on himself.” This implies that if there were, the re- 
straint would be upheld. 

Horner v. Graves (1831).1 Assumpsit, on breach of agree- 
ment that defendant, a dentist, would abstain from practising 
over a district 200 miles in diameter. The condition was 
held to be wnureasonable, and therefore void. Tyndall, C. J., at 
Pp. 743, said: “ But the greater question is, whether this is a reason- 
able restraint on trade. And we do not see how a better test can 
be applied to the question, whether reasonable or not, than by 
considering whether the restraint is such only as to afford a 
fair protection to the interests of the party.in favor of whom 
it is given, and not so large as to interfere with the interests of the 
public. .’ It follows, then, that if the restraint interferes 
with the interests of the public, it is unreasonable, and will not be 
upheld by the courts. This is to be borne in mind when we come 
to the question of the powers of the courts over our new-fashioned 
“ trusts.” 

Hitchcock v. Coker (1837).? Assumpsit, for breach of agreement 
not to carry on the trade of a druggist in Taunton, or within three 
miles thereof. Held reasonable and valid. See a good statement 
of the law by Tyndall, C. J., at p. 454. 

Ward v. Byrne (1839).> Debt on bond, the condition being that 
the defendant was not to follow the business of selling coal for nine 
months. Held void, because unreasonable, but not because it was 
unlimited in space. At p. 562 Parke, B., says: ‘‘ The limit of the 
space is that which, according to the trade he carries on, is 
necessary for the protection of the party with whom the contract 
is made. . 

Whittaker v. Howe (1841).* Injunction. A restraint against prac- 
tising as a solicitor in all England was held reasonable and valid. 

Mallan v. May (1843). Covenant. An agreement not to carry 
on business as a dentist in London or in any towns or places 
in England or Scotland where the plaintiffs might practise, was 
held valid as to London, because reasonable, but invalid as to 





1 » Bing. 735. 35 M. &-W. 548. 541 M. & W. 653. 
2 6 Ad. & El. 438. * 3 Beav. 383. 
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the rest, because unreasonable. The old notion that a restraint 
unlimited as to space is necessarily invalid may be said to have 
been destroyed by this time. Neither of these restraints were 
unlimited as to space, yet one was held valid because reasonable, 
while the other was held invalid because unreasonable. At p. 667 
Parke, B., says: “ We conceive that it would be better to lay down 
such a limit as under any circumstances would be sufficient pro- 
tection to the interest of the contracting party, and if the limit 
stipulated for does not exceed that, to pronounce the contract to 
be valid.” 

Jarvis v. Peck (1843).’ Bill in equity, in a foreclosure suit on 
bond and mortgage, the condition being that the defendants would 
not use a certain method of converting cast iron into malleable 
iron. Held valid, as a sale of a business secret, although un- 
limited in time or space. 

Green v. Price (1845).?, Covenant. An agreement not to carry 
on the trade of a perfumer within the cities of London or West- 
minster, or within 600 miles thereof, was held to consist of 
divisible covenants, good as to London and Westminster, but 
bad as to the rest; following Mallan v. May, supra. If the rule 
were, as commonly stated, that a restraint limited as to space is 
valid, but one unlimited as to space is void, both restraints in 
these two cases would be heid invalid. But one is valid because 
reasonable, the other is invalid because unreasonable. 

Lawrence v. Kidder (1851). Covenant or assumpsit. On de- 
murrer to the declaration. An agreement not to manufacture 
or sell palm-leaf beds, etc., for five years in all the territory 
west of Albany, in the State of New York, was held invalid, 
the restriction embracing too large a territory. Now, if there 
were any such a general principle as that sometimes asserted, 
that a condition in restraint of trade is valid if it covers less than 
the whole State or Nation, while it is invalid if it covers the whole 
State or Nation, this case cannot stand. It can only be supported 
upon the ground that the condition was wzreasonable, with all that 
follows therefrom; z.¢., that it was more than was necessary for the 
protection of the complainant, and was injurious to the public. 

Dunlop v. Gregory (1851).° Covenant. A contract not to 
run steamboats between New York and Albany was held valid, 





1 10 Paige, 118. 213 M. & W. 695, affirmed 16 M.& W. 346. 
341M. & W. 653. 4 10 Barb. 641. 5 6 Selden, 241. 
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because reasonable, and the restraint of the covenantor was not 
larger than is necessary for the protection of the covenantee. 
Tallis v. Tallis (1853).! Covenant. An agreement not to 
canvass for the sale of books in London or within 150 miles of 
the general post-office, or in Dublin or Edinburgh, or within 50 ' 
miles of either, or in any town of Great Britain or Ireland in 
which the plaintiff might have an establishment, was held good, 
on demurrer, it not appearing that the restraint was unreasonable. ‘ 
Whitney v. Slayton (1855).2 Debt on bond. An agreement 
not to engage in the business of casting iron within 60 miles of 
Calais, Me., for ten years (it not being a part of the State densely 
inhabited), was held valid; not because limited in space (as well 
as in time), but because it was a reasonable restriction. 
Alcock v, Giberton (1855).* Assumpsit. On demurrer to 
the declaration. An agreement not to make porcelain teeth 
(unlimited in time or space) was held valid. The decision 
of the court below, based upon the test whether the contract 
would be prejudicial to the public interest, was sustained. What 
is this but another way of saying that the contract was a reason- , 
able one? This case is sometimes cited as sustainable upon the 
ground that it was a sale of a trade secret; but the opinion does 
not rest upon this ground. * 
Jones v. Lees (1856).* Covenant. An agreement not to make 
or sell slubbing-machines during the fourteen years of the patent, 
without using plaintiff's invention, was held valid, because reason- 
able, although unlimited as to space. Pollock, C. B., said: “ If 
the covenant had been that neither the defendant nor his ex- 
ecutors would make any of these machines for a thousand years, 
that would, no doubt, have been an unreasonable restraint. . . .” 
Mumford v. Getling (1859).° Assumpsit, for the recovery of 
fifty pounds stipulated damages, the defendant having, in viola- 
tion of his agreement, travelled for another house. Held valid, 
because reasonable. 
Harms v. Parsons (1863).° Bill in equity to rectify an assign- ‘ 
ment. An agreement not to buy, sell, or manufacture horse- 
hair stuff except for the benefit of the plaintiffs, within 200 miles 
of B., was held valid, because reasonable. The brief statement 
at p. 248 of the argument of the counsel for the complainant 








11 E. & B. 391. 35 Duer, 76. 57 C. BLN. S. 305. 
2 40 Me. 224. 41H. & N. 189. § 32 L. J. Ch. 247. 
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‘is unanswerable: ‘“ A general covenant, therefore, to retire from 
trade altogether might reasonably be taken from a telegraphic 
instrument-maker: Bass’ and Allsopp’s Ales were known the 
world over, and Mudie made no difficulty in sending books round 
the kingdom, and even abroad; a general covenant might also be 
asked from them.” 

Keeler v. Taylor (1866).' Bill in equity for an account, etc. 
On demurrer to bill for an account upon an agreement to pay 
$50 for all scales made for any one except the complainant. 
The agreement was held invalid, because unreasonable. 

Taylor v. Blanchard (1866).?_ A contract not to manufacture 
or sell shoe-cutters in the State of Massachusetts was held invalid. 
But in the light of later, more authoritative, because better-consid- 
ered, cases, I submit that this and other old cases included in the 
list of cases at the head of this paper, as well as Bishop v. Palmer,? 
are not good authorities now, and would not be followed. 

Wright v. Ryder (1868). An agreement not to run a 
steamboat for ten years in the waters of California, etc., was held 
void. Although it was held that a condition in restraint of trade 
running through the whole State is void, the court recognized in- 
sensibly the true test to be that of reasonableness (p. 358). We 
need not examine this case further, because it was overruled in the 
U. S. Supreme Court, 20 Wall. 64, which we will examine when 
we come to it. 

Leather Cloth Co. v. Lorsont (1869).° Bill in equity to restrain 
violation of an agreement not to carry on, in any part of Europe, 
the manufacture of certain leather cloth. The agreement was held 
valid, because reasonable. James, V.C., said (p. 90): ‘‘ The truth 
is that all the cases, when they come to be examined, according to 
my view of it, establish this principle, that all restraints upon trade 
are bad, as being in violation of public policy, unless they are 
natural, and not unreasonable for the protection of the parties.” 
So in 1886, in Smith’s Appeal,° Trunkey, J., well states: “. . 
In such case, the same public policy enables him to enter into any 
stipulation, however restrictive it is, provided the restriction, in the 
judgment of, the court, is not unreasonable, having regard to 
the subject-matter of the contract.” 





1 53 Penn. St. 467. * 36 Cal. 342. 
2 13 Allen, 370. 5 39 L. J. Ch. 86; s.c., L. R. 9 Eq. 345. 
3 (1888) 146 Mass. 469. ® 6 Atl. Rep. 251, at 253. 
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Mandeville v. Harman (1886). Injunction, to restrain the 
defendant from violating his agreement not to engage in the prac- 
tice of medicine or surgery in Newark at any time. The applica- 
tion was denied, because the reasonableness of such a restraint 
had not been determined in that State. But the court recognized 
the test to be that for which we are now contending. 

Before we examine the later cases let us now sum up. 

(a.) We see an ever-increasing tendency all through these and 
other cases on our lists, but which we cannot stop to examine in 
detail, towards an abandonment of the supposed and, indeed, com- 
monly misstated principles of the earlier cases, and towards the 
consideration of each case, especially in courts of equity, upon 
the question of reasonableness, as applied to the particular case. 

(4.) The majority of the older cases that would seem to militate 
against this view were cases arising at law in debt upon bond, or 
in covenant, in which cases the common-law court, of course, con- 
strued strictly the condition of the bond or the terms of the cov- 
enant. If it be urged in reply that ‘‘ Equity follows the law,” the 
answer is, that depends upon how this maxim is to be construed. 
Does it mean that equity is to follow the law, slavishly, as its 
master, or intelligently, as its guide? Unfortunately there has 
been a strong tendency, in the United States especially, to follow it 
as its master. In this country this probably arises from the fact 
that our judges and lawyers are, first and foremost, common-law 
judges and lawyers, and even in a court of equity they are only’ 
secondarily equity judges and lawyers. In England, under the 
old system, equity judges and lawyers were always first and fore- 
most equity judges and lawyers. They were not hampered, in 
their application of equitable principles, by a previous strict 
course of education in the common law, or by the too prevailing 
admiration of American lawyers for the narrow and harsh prin- 
ciples of that essentially scholastic and metaphysical system. 
Therefore we find, as a general rule, that the English Chancery 
Courts are stronger than ours, and apply equitable principles in a 
broader spirit, regarding less the narrow limitations of the com- 
mon law. In other words, they follow the common law as a 
guide, and not as a master. 

(c.) We have examined indiscriminately cases in which the 
restraint was limited, and those in which it was unlimited, as to 





17 Atl. Rep. 37. 
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space. This was done advisedly, to show that the true question is 
that of reasonableness, and not of limit in space. 

We will now examine the recent leading cases which, I submit, 
establish the law in consonance with the views herein expressed. 

Oregon Steam Nav. Co. v. Winsor (1873),' overruling Wright 
v. Ryder.2 An agreement not to run a certain steamboat within the 
waters of California for ten years was held valid. In the excellent 
opinion of the court by Bradley, J., although the element of reason- 
ableness is admitted (p. 69), we find the common error as to the 
law on this subject again perpetuated (p.67). ‘A contract, even 
on good consideration, not to use a trade anywhere in England, 
is held void in that country, as being too general a restraint of 
trade,” etc. The opinion is important because it recognizes the fact 
that this is substantially one country, and that it would involve too 
narrow a view of the subject to condemn as invalid any con- 
tract not to carry on a particular business within a particular 
State (p. 57). A broader view must guide us, in the present 
day of extended commerce, telegraphs, railroads, etc.; for the 
limits that were unreasonable fifty years ago are plainly reason- 
able now. 

Roussillon v. Roussillon (1880).° An unlimited restraint against 
selling certain champagne was held reasonable and valid. Let it 
not be urged that this case has been overruled by the later case of 
Davies v. Davies.* “While Cotton, L. J., showing great willingness, 
if not anxiety, to overrule it, based his opinion upon the ground 
that the restriction was void, because unlimited in space, Bowen, 
L. J., did not put his decision on that ground, and Fry, L. J., 
adhered to his opinion in Roussillon v. Roussillon. That Davies 
v. Davies was not received in England as overruling the last- 
named case, see note to this case in Law Quarterly Review, Vol. 4, 
p. 240.”° The case of Roussillon v. Roussillon is a very strong 
one, and without quoting from it at length, I would, however, call 
attention to the masterly comparison of the conflicting cases by 
Fry, J., and the conclusion he comes to,?2.¢., there is no absolute 
rule that a covenant in restraint of trade is void if it is unlimited 
in regard to space. 





1 20 Wall. 64. 3L. R. 14 Ch. D. 351. 

2 36 Cal. 342, above cited. 4L. R. 36 Ch. D. 359. 

5 By Stiness, J., in Herreshoff v. Boutineau (R.I., April 14, 1890), 19 Atl. Rep. 
p. 712, at 713. This case will be cited again in its order. 








136 HARVARD LAW REVIEW. 


Diamond Match Co. v. Roeber (1887).! An agreement not 
to make or sell, except in the service of the purchaser, certain 
matches, within 99 years, in any State or Territory except Nevada 
and Montana, was held valid. The very able and full opinion in 
this case, in common with the last cases cited, dwells upon the 
extension of trade and commerce through the improvements made 
in the use of steam and electricity, and the consequent necessity 
of relaxing the rigor of the old doctrines on this subject. 

The last case on this subject, indeed the one in which the 
writer cited the above cases on his brief for the complainant, and 
presented the above argument, is that of Herreshoff v. Boutineau 
(1890).?, A temporary injunction was denied, the court intimating 
that the law was not as the complainant maintained. 

The bill was for an injunction to restrain the defendant from vio- 
lating his agreement not to teach the French or German languages 
for a year, within the State of Rhode Island. After argument, 
upon demurrer to the bill, the court held, in a very able opinion 
by Stiness, J., that neither in England nor in this country is there 
a rule of law that a restraint upon trade extending throughout the 
State is necessarily invalid. They then proceeded to examine 
the reasonableness of the restraint in question, and came to the 
conclusion that it was an unreasonable restraint, because it ex- 
tended more protection to the complainant than he required, and 
thus, without benefiting him, it oppressed the respondent, and 
deprived people of the chance which might be offered them, to 
learn the French and German languages of him. Owing to the 
imperfect system of reporting cases in Rhode Island, no summary 
of points presented and of cases cited will appear in the report of 
this case (or of other cases) in the forthcoming volume of Rhode 
Island Reports, and therefore this paper may assist some one in 
the future, having the same ground to go over. 

We conclude, therefore, that the true test, in considering the le- 
gality of a condition or covenant in restraint of trade, is not whether 
the restraint covers the whole State or Nation, but it is whether the 
restraint is veasonable ; and in determining this question the court 
will inquire whether it is necessary for the protection of the com- 
plainant, and is not injurious to the public. The latest decisions 
of the United States Supreme Court, the Court of Chancery in 
England, the Court of Appeals of New York, and the Supreme 





1 106 N. Y. 473. * 19 Atl. Rep., p. 712. 
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Court of Rhode Island, taken in their order as rendered, are decisive 
of this subject, especially when an analysis of the previous con- 
flicting cases shows the doctrine here contended for to be but the 
fruition of the application of this principle, which, though often 
unconsciously, was applied in many of those cases. 

What bearing has this principle upon the solution of the ques- 
tions arising under “Trusts”? The learned Dr. Dwight, in an 
article on Trusts (3 Political Science Quarterly, 592 (Dec., 1888), 
also published as Appendix A to the minority report of the Com- 
mittee on Manufactures, 50th Congress, 2d Session, H. R. Rep. 
4165, Part 2), maintains that the rules governing contracts in re- 
straint of trade are not applicable, because persons constituting 
“trusts” become partners, and, as is well known, partners are not 
subject to these rules. But with all deference to the opinion of so 
able and learned a writer, I cannot accept this conclusion, certainly 
not in those cases where a “trust,” is a partnership or combination 
of corporations or of other partnerships. Dr. Dwight thinks it is 
very doubtful whether the offence of engrossing, forestalling, or re- 
grating (buying to sell again) ever existed at the common law, 
independent of the statutes of 5 & 6 Edward IV., cap. 14, and that 
when these statutes were repealed courts had no authority to 
punish offenders. If this be so, in the absence of statutory au- 
thority the courts cannot now punish offenders of this class, and 
therefore they cannot reach “trusts,” unless they do so on other 
grounds, On the other hand, upon proper application to a court 
of equity, has not that court jurisdiction to determine whether or not 
it is reasonable to allow as valid a secret combination or partner- 
ship of this nature, whereby a number of corporations or of part- 
nerships, or even of individuals, at the expense of the public, can 
parcel out production, supply, and consumption of the necessaries 
of life, or of anything else, not according to the usual laws of de- 
mand and supply, but according to the will of an inner circle, 
acting under delegated authority from constituents whose right 
thus to delegate their power or thus to use it themselves is 
doubtful ? 

If the wit of man has brought into existence this new thing, this 
Frankenstein, surely the wit of man will also prove equal to the 
task of determining how it shall be rendered amenable to the law 
of the land and the public good. 

Amasa M. Eaton. 


PROVIDENCE, R.I., September, 1890. 
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Tne new course on the Peculiarities of Massachusetts Law and 
Practice, the foundation for which has been furnished by a generous 
i | friend of the Law School, is a valuable addition to the work of the 
i | School. This is understood to be part of a plan for giving similar 
a | instruction in the law and practice of other leading States when funds 
ip can be obtained for the purpose. Mr. Frank Brewster, a graduate 
of the class of 1883, has been appointed to conduct the present course. 





Tue following list shows the number of students in the Law School 
on October toth. A reference to the right-hand column will show the 
gain or loss as compared with the number present October 10, 1889 : — 1 


October, 1Sgo. October, 1889. 


Third Year . . . . « » 43] Third Year . . . . . e« SI 
Second Year. . . . . - 93 | Second Year. ... =. . 60 
First Year . ... . « OF | First Year . . . «© « 0 WF 
Special Students . . . . 60] Special Students . .. . 56 





Total. . . « « « « 2973 Total. . . « © « + 244 





’ WE insert below an extract from the Harvard Law School Associa- 
tion circular of October 1, 1890, sent us by the Treasurer of the Asso- 
ciation : — 

The Association, organized September 23, 1886, now numbers 1,519 
members, representing forty-three States and Territories of the United 
States, the Dominion of Canada, and various foreign countries, and dis- 
tributed as follows :— 








Alabama, 5 | Georgia, 10; Maryland, 21 
Arkansas, 3 | Illinois, 60} Massachusetts, . 619 
California, 37 | Indiana, 12| Michigan, 15 
Colorado, 15 | lowa, 11| Minnesota, 21 
Connecticut, 15 | Kansas, 3 | Mississippi, I 
Delaware, 9 | Kentucky, 16| Missouri, 40 
Dist. Columbia, 27 | Louisiana, 4| Montana, 3 
Florida, 1! Maine, 27 | Nebraska, 3 
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New Hampshire, 16|South Dakota, 1|Cape Breton Island, 1 
New Jersey, 22 | Tennessee, 5 |New Brunswick, 20 
New York, 189 | Texas, 9 | Nova Scotia, 10 
North Carolina, 3,| Utah, 3|U.S.of Columbia, 1 
North Dakota, t| Vermont, 4| Austria, I 
Ohio, 74| Virginia, 4| Japan, 2 
Oregon, 4 Washington, 7 | Harv’d Law School, 79 
Pennsylvania, West Virginia, 3 oe 
Rhode Island, 21 | Wisconsin, 10 1,519 
South Carolina, 1| British Columbia, 2 








The membership roll comprises the names of nearly one-half of the 
whole number of former students of the Harvard Law School, known 
to be living, and includes representatives from the classes of 1825, 1829, 
and from every class from 1831 to the present time. 

The following table shows the growth in membership of the Asso- 
ciation since the publication of the first regular report by the Council on 
April 1, 1887: — 


April 1, 1887, total membership ‘ er 
January 1, 1888, * “ ; ° ~ 642 
January 1, 1889, ** - : : : 822 
January 1, t8go, *¢ m ‘ ‘ - 963 
September 15, 1890 ™ : . « See 





Notice To THIRD-YEAR MEN. — The Harvard Law School Asso- 
ciation offers a prize of one hundred dollars for the best essay on any 
of the following subjects : — 

I. Rights and Remedies of Minorities in Political and Civil Corpo- 
rations. 

II. Constructive Trusts arising out of Fiduciary Relations. 

III. Judicial Legislation: its legitimate function, if any, in the de- 
velopment of the Common Law. 

. Competition for the prize is open to members of the third-year class, 
only. Competitors are requested to limit their essay to 50 pages of 
manuscript, the usual legal quarto size. The essays must be sent to the 
Secretary of the Association, 220 Devonshire street, Boston, Mass., on 
or before April 15, 1891. The prize will be awarded at the meeting of 
the Association which is to be held in Cambridge, in June, 1891. 


Louis D. BranpeEts, Secretary. 





Amonc the many recent articles on the subject of marriage is an 
interesting paper on ‘* The Cause of the Increase of Divorce,” by Mr. 
Sydney G. Fisher, of the Philadelphia bar, formerly a member of the 
Harvard Law School. He calls attention to the fact that while in 
most of the States at the beginning of the century the laws allowed 
substantially the same freedom of divorce as at present, it is only very 
recently that people have begun, to any great extent, to take advantage 
of these laws. It is an error therefore to attribute the increase in 
divorce to changes in the law. To say that the cause is a change in 
public opinion, is but a truism. Mr. Fisher, therefore, proceeds to 
examine the origin and growth of public opinion. He finds that the 
theory of indissoluble marriage has been handed down from the mid- 
dle ages; he examines in some detail the cases in the Ecclesiastical 
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Courts; states many absurd arguments which were put forward; and 
fails to discover any that will bear for one instant the light of modern 
criticism. 

This doctrine of indissoluble marriage, however, was so forcibly im- 
pressed upon men’s minds that it is only within the last thirty years 
that the world has really awakened to the fact that all the medizval 
arguments for the indissolubility of marriage are sheer nonsense and 
superstition, and that there are no other arguments. 

Herein, then, lies the catise of the increase of divorce. In Mr. 
Fisher’s own words, — 

‘The arguments which upheld indissoluble marriage are gone, and 
the arguments which upheld semi-indissoluble marriage (if I may be 
allowed the word) are also largely gone. If we intend to stop divorce 
we must invent new arguments. Abstract or mystic theories will be 
of no avail. The subject isdown on the bed-rock of utility. We must 
show by actual proof that divorce is an evil in its practical results. 
The statistician must take the place of the priest. Probably all that 
we shall be able to show will be that certain causes of divorce are evil 
in their results.” 

The possibility of inventing satisfactory arguments Mr. Fisher does 
not discuss, but in a later article, published in the ** Philadelphia Sun- 
day Press” of July 13th, 1890, he lays stress upon the importance of 
preserving ** the family,” and insists upon the necessity of scientific in- 
vestigation of the whole subject. 

Whatever opinion one may hold as to the existence of arguments, one 
cannot but join Mr. Fisherin his demand for thorough investigation, 
and render acknowledgment to him for his own careful research. 








Tue case of Cochrane v. Moore (25 Q. B. D. 57) is one of much 
interest. The well-known decision of Jroms v. Smallpiece (3 B. & 
Ald. 551), that delivery was necessary to the parol gift of a chattel, 
though apparently settled law in this country, has not, as is shown by the 
collection of authorities in Professor Gray’s note to Jrons v. Smalipiece,' 
been treated with great respect in England; and later decisions had so 
far shaken it that Lopes L. J. felt bound to hold in Cochrane v. Moore 
at nisi prius that delivery was not necessary toa gift. But the Court 
of Appeal has upheld /rozs v. Smalipiece in an elaborate judgment. 
The point was not, indeed, necessary to the decision; various consid- 
erations arose on the facts, among others the inquiry whether the 
subject-matter of the gift, the undivided fourth part of a horse, was 
susceptible of delivery at all; and as to the actual decision the court 
agreed with Lopes L. J. and dismissed the appeal. They discussed, how- 
ever, at great length the question decided in Zroxs v. Smallpiece. The 
following passage from the opinion of Fry L. J. speaking for himself and 
Bowen L. J. indicates the grounds of the decision: ‘* This review of 
the authorities [the opinion contains an extended investigation of the 
early reports and text-writers] leads us to the conclusion that according 
to the old law no gift or grant of a chattel was effectual to pass it, 
whether by parol or by deed and whether with or without consideration, 
unless accompanied by delivery ; that on that law two exceptions have 
been grafted, one in the case of deeds and the other in that of contracts 








1 Gray’s Cas. Property, 167. 
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of sale where the intention of the parties is that the property shall pass 
before delivery ; but that as regards gifts by parol, the old law was in 
force when Jrons v. Smallpiece was decided ;” and he concludes that 
that case has not been overruled. 

Among the citations collected by Professor Gray there are several 
which appear to have escaped the attention of the court. Lord 
Hardwicke’s comment in Ward v. Turner (2 Ves. Sen. 431, 442) on 
the passage cited by Fry L. J. from Jenkins’s Centuries, 109, Case 9, 
is interesting ; and the observation of Baron Parke in Oulds v. Harrison 
(10 Ex. 572, 575) seems to throw light on the question discussed by 
the Lord Justice, of that eminent judge’s attitude towards /rons v. 
Smallpiece. 

The concurring opinion of the Master of the Rolls is noticeable. 
He draws a distinction — not wholly easy to understand — between 
*¢ fundamental propositions of law ” and the ‘* amount or nature of the 
evidence which will satisfy a court of the existence of such a proposi- 
tion.” The former, he says, nothing but an Act of Parliament can 
alter, while the latter may be changed by judicial decision ; and since 
he concludes that delivery is not a piece of evidence to prove a gift, but 
**one of the facts which constitutes the proposition that a gift has been 
made,” he feels constrained to hold that delivery must remain a neces- 
sary part of an oral gift until the law is altered by Parliament. 





Tue method pursued by the Master of the Rolls in Cochrane v. 
Moore and the theory which his opinion indicates of the nature of law 
call to mind the noteworthy address of Mr. James C. Carter on the 
‘¢ Origin and Growth of Law,” delivered at Saratoga on August 21st, 
before the American Bar Association. Mr. Carter takes issue with 
Austin’s definition of law as a command issued by a superior to an in- 
ferior. According to his own view, the lines of which were indicated 
to wo extent in his earlier address on ‘¢ The Provinces of the Writ- 
ten and the Unwritten Law,”' law is ‘‘ not a command nor a body 
of commands, but consists of rules springing from the social standard of 
justice, and which have been framed in the course of the application of 
that standard through a long period to the transactions of men,” — ‘‘ the 
expression of the universal habits and customs of the people in their 
jural relations.” The judge is an expert appointed to ‘* search” for and 
declare the law, and vo * affix to it his official mark by which it be- 
comes more certainly known and authenticated.” The office of the 
legislator comes after that of the judge in the order of social develop- 
ment, and his work is properly supplementary, — to assist society in 
forming new customs and in getting rid of old ones which it has out- 
grown. The true function of legislation closely resembles that of the 
judiciary in ‘* affixing the public mark and authentication upon customs 
and rules already existing, or struggling into existence, in the habits 
of the people.” 

The address is undoubtedly one of great value and importance; in 
some respects, however, it seems open to question. The reasoning, 
for example, by which Mr. Carter seeks to prove that a statute which 
is not enforced loses its character of law, is not wholly convincing. It 
may be adinitted that a statute which is ** not in accord with the habits, 





1 See 3 Harv. L. Rev. 279. 
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customs, and thoughts of the people” will not be enforced; but does it 
follow that it is the agreement with these habits and customs which 
‘‘makes it law”? Again, in regard to Mr. Carter’s treatment of the 
‘* universal and necessary maxim that every one is presumed to know 
the law,” which he regards as inconsistent with Austin’s conception of 
law, the objection suggests itself which has been expressed by Maule 
J. in Martendale v. Falkner, that the maxim zgnorantia juris non 
excusat is incorrectly expressed when put in the form of a pre- 
sumption. The characterization of Bentham ‘ as most accurately de- 
scribed by the vulgar designation of crank” has attracted some criticism 
which seems not undeserved. For if it be admitted that Bentham 
was a ‘** crank,” he was a great deal more than that, — he was one who 
has powerfully affected the development of the law. 

It may be observed that criticisms of Bentham’s and Austin’s theory 
of law similar in their nature to Mr. Carter’s are to be found in Sir 
Henry Maine’s writings. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


BILts AND Notes — Payment. — Where the drawer of a check has no funds 
on deposit with the drawee for its payment, the payee need not present the check 
for payment before suing on the original demand, even if it can be proved that 
the drawee would have paid the check if presented. Culver v. Marks, 23 N. E. 
Rep. 1086 (Ind.). 

BILLs AND Notes —Two JuDGMENTS. — Recovery of judgment on a con- 
tract by the maker of a note to procure an indorser is no bar to an action on the 
note although the damages on the contract were assessed at the amount due on 
the note. Vanuxem v. Burr, 24.N. E. Rep. 773 (Mass.). 

ConstiTuTIONAL LAw —Dve Process or Law. — A Minnesota statute em- 
powers the railroad and warehouse commission of that State to compel a com- 
mon carrier to adopt such charges as the commission ‘‘ shall declare to be equal 
and reasonable.” There is no provision for a hearing before the commission, 
and the Supreme Court of Minnesota declared that the statute made its decision 
final and conclusive as to what are ‘‘ equal and reasonable ” charges. The statute 
was held unconstitutional. The commission cannot be regarded as a court of 
justice, and since no appeal from its decision is allowed, the statute would 
deprive the carriers of their property ‘‘ without due process of law.” Bradley, 
Gray, and Lamar, JJ., dissenting. Chicago, M., & St. P. Ry. Co. v. State of 
Minnesota, 10 Sup. Ct. Rep. 462. 

CONSTITUTIONAL LAw—Haseas Corpus. — An act of Congress gives the 
Circuit Courts power to issue writs of habeas corpus on the petition of a person 
alleged to be in custody ‘“‘ for an act done or omitted in pursuance of a law of 
the United States.” Held, that the word ‘‘ law” is there used in a broad sense, 
and includes any duty of a United States officer which can be inferred from the 
general scope of his duties. 

The Constitution declares that the President ‘‘ shall take care that the laws be 
faithfully executed.” Held, that he can direct a United States marshal to accom- 
pany and protect from a threatened assault a justice of the Supreme Court while 
in the discharge of his official duties. 

On both these points Fuller, C. J., and Lamar, J., dissented. Cunningham 
v. Neagle, 10 Sup. Ct. Rep. 658. 





i“ There is no presumption in this country that every person knows the law; it would be con- 
trary to common sense and reason if it wereso.” Martindale v. Falkner,2C.B. 719; and see 
3 Harv. L. Rev. 165. 
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CoNnsTITUTIONAL LAwW— INTERSTATE COMMERCE — MEAT INSPECTION Law. 
— A Minnesota statute prohibits the sale of dressed meat within any municipal 
division of the State, unless the animal was inspected there within twenty-four 
hours before it was slaughtered. He/d, unconstitutional, as it, in effect, prohibits 
the importation of meats slaughtered in other States. This violates both the 
clause of the Constitution giving Congress the power to regulate commerce and 
the one declaring that the citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens in the several States. State of Minn. v. Barber, 
10 Sup. Ct. Rep. 862. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — ORIGINAL PACKAGES. — 
An Iowa statute forbade the sale of intoxicating liquors within the State except 
in certain specified cases. Held, unconstitutional, in so far as the statute pro- 
hibited the sale of liquors by a foreign non-resident importer in the packages in 
which they were brought from another State. Such a provision encroaches upon 
the power of Congress over interstate commerce, for this power does not stop at 
the boundary of the State, but can follow the article imported until it becomes 
mingled with the common mass of property within the State. 

This statute is more than a police regulation. The importation of liquors 
from one State into another admits of uniform treatment throughout the country. 
Therefore it is not a matter of a purely internal nature, and the silence of Con- 
gress upon the subject amounts to a declaration that such importation shall be 
free. Gray, Harlan, and Brewer, JJ., dissenting. etsy v. Hardin, 10 Sup. 
Ct. Rep. 681. See Lyng v. Michigan, 10 Sup. Ct. Rep. 725, accord. 


CoNSTITUTIONAL LAw— POWER OF CONGRESS OVER THE TERRITORIES. — 
An act of Congress declared void the charter of the Church of Jesus Christ of 
Latter-Day Saints which had been granted by the Legislature of Utah. Held, 
that this was a valid exercise of the supreme legislative power which Congress 
possesses over the Territories of the United States. Upon the dissolution of 
this religious corporation, its personal property became vested in the govern- 
ment of the United States, to be applied under the doctrine of cy pres to some 
kindred object. Fuller, C. J., and Field and Lamar, JJ., dissenting. Late 
Corporation of the Church of Fesus Christ of Latter-Day Saints v. United States, 
10 Sup. Ct. Rep. 792. 


ConTRACTS— FRAUD —PURCHASER FOR VALUE. — An individual obtained, 
by bribing members of the city council, a contract to furnish the city with hy- 
drants. His assignee in good faith and for value supplied the hydrants. Held, 
that the city could not repudiate its agreement as against such innocent pur- 
chaser. Burlington Water Works Co. v. City of Burlington, 23 Pac. Rep. 
1068 (Kan.). 


CoNTRIBUTORY NEGLIGENCE — IMPUTABILITY OF PARENT’S NEGLIGENCE TO 
CuiLtp. — The negligence of a parent cannot be imputed to a child, so as to 
bar an action by the latter for the wrongful act of another. Chicago City Ry. 
Co. v. Wilcox, 24 N. E. Rep. 419 (IIl.). 

Illinois has generally been counted as following the so-called ‘‘ New York 
rule” of Hartfeld v. Roper upon this subject. See 1 Shearman & Redfield 
on Negligence, 4th ed., § 74, note 6. The court, in now adopting the ‘‘ Vermont 
rule,” of non-imputability (Robinson v. Cone, 22 Vt. 213), professes to correct those 
authors, and to distinguish the cases cited by them as follows: ‘‘In these cases 
the action was by an administrator for the benefit of the parents as next of kin. 
These cases are so clearly distinguishable from those in which the child himself 
sues, that they must have been cited by mistake.” This same court, in Holton v. 
Daly, 106 Ill. 131, 1882, declared that this statutory action by the administra- 
tor for the benefit of the next of kin was simply a continuation of the right of 
action which would have accrued to the deceased himself had he survived the 
injury. To reconcile these decisions, and bring the cases attempted to be 
distinguished under the rule which forbids an action by the negligent parent for 
loss of service, it would seem that it ought to appear affrmatively that in the 
cases in question the negligent parents were the only next of kin to be benefited 
by the action. So far from this being the case, in some of them the negligent 
parent was killed in the same accident as the child. Considering, however, that 
in the large majority of cases the parents will reap the entire benefit, the dis- 
tinction here laid down may not, as a piece of rusticum judicium, be so very 
objectionable. 
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Equity JURISDICTION — NUISANCE — ELEcTRIC RatiLways.—In the present 
state of electrical science, a telephone company cannot enjoin the operation of 
an electric railway on account of the serious injury to their business caused by 
the escape of electricity from its rails. Cumberland Telephone Co. v. United 
Electric R. Co., 42 Fed. Rep. 273. 

INSOLVENCY — AFTER-ACQUIRED Property. — Transactions of an undis- 
charged bankrupt in respect to after-acquired property with a person acting bona 
fide and for value, whether with or without knowledge of the bankruptcy, are 
valid against the trustee until he intervenes. Cohen v. Mitchell, 25 Q. B. Div. 
262 (Eng.). 

INSOLVENCY — RIGHTS OF CREDITORS. — A creditor of an insolvent estate can 
prove and receive a dividend on the full amount of his debt irrespective of any 
collateral securities he may hold. Jn re Jlion Nat. Bank, 24 N. E. Rep. 793 
(N. Y.). See also Zn re Souther, 2 Lowell, 320, and 1 Ames, Cases on Bills and 
Notes, 880, note. 

INSURANCE — RIGHT OF BENEFICIARY IN SUBSTITUTED Po.icy. —A wife 
named as beneficiary in an insurance policy acquires a right therein which 
cannot be defeated by a surrender thereof and substitution of a new policy 
without her consent. Putnam v. New York Life Ins. Co.,7 So. Rep. 602 (La.). 


PROPERTY — CONFUSION — INTENTION OF TorRTIOUS TAKER.— Where the 
defendant tortiously mixes his goods with those of the plaintiff so that they 
cannot be distinguished and each owner given his identical property, the goods 
being of unequal value, the plaintiff will not be entitled to the whole mixture 
unless the defendant acted fraudulently, wilfully, or with some improper motive 
or purpose. Claflin v. Continental Fersey Works, 11 S. E. Rep. 721 (Ga.). 

PROPERTY — GiFT INTER Vivos. —A gift ¢zter vivos is not complete without 
delivery. Cochrane v. Moore, 25 Q. B. Div. 57 (Eng.). This case follows 
Irons v. Smallpiece, 2 B. & Ald. 551, lately so often doubted. 


Quasi CONTRACTS — WAIVER OF ToRT— ELECTION OF REMEDIES. — Three 
persons were concerned in the conversion of the plaintiff's goods. He brought 
an action for goods sold and delivered, and recovered judgment against two of 
them, and then brought this action for conversion against the third. Held, that 
by beginning an action for goods sold, the plaintiffs passed the title to the 
property. They gave up to the wrong-doers all their interest in the specific 
goods and relied on their right to payment. Therefore the defendant can defeat 
this action for conversion by showing the former judgment, although he was not 
a party to it; for the passing of the title is absolute, and any one can show it. 
Terry v. Munger, 24 N. E. Rep. 272 (N. Y.). 

REAL PROPERTY — DEDICATION— RIGHTS OF REVERTER IN BURYING-— 
Grounp. — The donor of land dedicated to a city for a grave-yard has a right of 
reverter therein upon abandonment for this purpose, and use as a public park. 
The doctrine of cy res is inapplicable to such a case. Campbell et al. v. City 
of Kansas, 13 S. W. Rep. 897 (Mo.). 

REAL PROPERTY — ESTOPPEL IN Parts. — Where A., the owner of a strip of 
land along the highway, stood by in silence knowing that B. was making 
valuable improvements on his adjoining tract, which improvements could not be 
enjoyed without the strip of A.’s land, and knowing that B. was acting in the 
erroneous belief that such strip was his, ke/d, that A. was estopped to set up his 
title, and would be perpetually enjoined. Sumner v. Seaton, 19 Atl. Rep. 884 
(N. J.). 

REAL PROPERTY — FoRCIBLE ENTRY. — The owner of land making a forcible 
entry upon his own land, the land being in the actual possession of another who 
is not a recent trespasser or intruder, will be liable to the latter for the entry in 
an action of trespass g. c.f. Mosseller v. Deaver, 11 8. E. Rep. 529 (N. C.). 

REAL PROPERTY — INCREASE OF EASEMENT — CONSTITUTIONAL LAw — TAK- 
ING OF PROPERTY. — Where the fee of a highway is in the original owner of the 
soil, the public having acquired a right of way only, a telegraph company has no 
right to use the highway for erecting and maintaining a telegraph line without 
compensating the owner of the fee, although authorized to do so by statute, — such 
statute being unconstitutional. Western Union Tel. Co. v. Williams, 11 S. E. 
Rep. 106 (Va.). 

See Pierce v. Drew, 136 Mass. 75, and Fulia Building Ass. v. Bell Tel. Co., 
88 Mo. 258, contra. 
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REAL PROPERTY — Way oF NEcEssity. — The defendant had a right of way 
of necessity over the plaintiff's land to a highway. The highway was subse- 
quently discontinued. Hed, that the defendant had no right to pass over a part 
of the discontinued highway belonging to the plaintiff in order to reach another 
highway, even although there was no other way to get out of his land. Morse 
v. Benson, 24. N. E. Rep. 675 (Mass.). 


Res ADJUDICATA — FOREIGN JUDGMENTS. — The defendants obtained a judg- 
ment against the plaintiffs in France, and brought an action on the judgment 
here. The plaintiffs brought a bill for discovery in aid of their defence, and the 
defendants in a plea set up the French judgment. Held, that a judgment ren- 
dered in a court of a civilized country having jurisdiction of the subject-matter 
in an action in which the defendant, a citizen of the United States, appeared and 
defended, cannot be impeached when sued on here, though the defendant was 
denied the benefit of our rules of evidence and procedure, and though the judg- 
ment was based on false testimony and was erroneous. /i/tonv. Guyott, 42 Fed. 
Rep. 249. See also McMullen v. Richie, 41 Fed. Rep. 502. 


SALE—RESCISSION OF CONTRACT—FRAUDULENT REPRESENTATION TO 
MERCANTILE AGENCY. —A party selling goods to an insolvent firm, on the 
strength of a false representation by such firm to a mercantile agency as to its 
financial condition, may rescind the sale and recover the goods. Gaznesviille 
Nat. Bank et al. v. Bamberger et al., 13 S. W. Rep. 959 (Tex.). 


STATUTE OF FRAUDS—AGREEMENT NOT TO BE PERFORMED WITHIN A 
YEAR.— A promise to support a child fifteen years old until he becomes of age, 
is not an agreement “ not to be performed within a year” within the meaning of 
the Statute of Frauds, since such promise might be fully performed within a year 
if the child should die within that time. Woolbridgev. Stern, 42 Fed. Rep. 311. 


STATUTES — EXAMINATION OF JOURNALS. — Although an apparent statute has 
the signatures of the presiding officers of the House and Senate, and of the Gov- 
ernor, the courts will declare it void if they find from an examination of the 
journals of the Houses that it never in fact passed the Legislature. Rode v. Phelps, 
45 N. W. Rep. 493 (Mich.). 

TELEGRAPH — DELIVERY OF TELEGRAM. — A message was delivered to a tel- 
egraph company, addressed to ‘‘ A. B., care of C. D., Fort Scott, Kansas.” The 
latter refused to receive the telegram. Held, that an instruction to the effect that 
if C. D. gave the company’s messenger such instructions as would enable him 
with ordinary diligence to find the addressee, then it devolved upon the com- 
pany to deliver the message as instructed was erroneous, as imposing too great a 
duty upon the telegraph company. .Western Union Tel. Co. v. Young, 13 S. W. 
Rep. 985 (Tex.). In Pope v. W. U. Tel. Co., 9 Brad. (Ill. App.), an instruction 
that the company was bound only to deliver the telegram at the office address 
given, was held erroneous, as being too great a limitation on the duty of the 
company. See also Gray, Communication by Telegraph, § 23. 

Tort— DEATH BY WroNGFUL AcT—ACcTIONS. — Where statutes provide 
for the survival of certain delictual actions to the executor or administrator of the 
deceased, and also give an action to the personal representative for the benefit of 
the widow or next of kin, the personal representative may recover substantial 
damages in ¢wo actions, one under each statute. Davis v. St. Louis, J. M., € S. 
Ry. Co., 13 S. W. Rep. 801 (Ark.). This case follows Meedham v. Ry. Co., 38 
Vt. 294. Fora discussion of cases reaching contrary results in Maine, Illinois, 
and Kansas, see 28 Am. L. Reg. 385, 513. 
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History OF THE Court oF CHANCERY AND OF THE RISE AND 
DEVELOPMENT OF THE DoctTRINEs OF Equity. By A. H. Marsh, 
Q. C. Toronto: Carswell & Co., 1890. 8vo. Pages 140. 

The author is the Equity Lecturer to the Law School in connection 
with the Law Society of Upper Canada, and to this fact this book 
owes its existence. It is written in a lively and forcible style, and 
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describes very clearly and concisely the origin of the Court of Chancery 
and the general course of its development. As the book is purely 
introductory, no attempt is made to mark out the extent of the jurisdic- 
tion of the court. For this reason it is well adapted for circulation 
outside the ranks of the legal profession. It is not expected, of course, 
that the book will aid the lawyer in his practice, but the author hopes 
that it may be of use to such as desire to refresh their memories as to 
the matters touched upon. G. C. 





THE PATENTEE’s MANuAL. By James Johnson and J. Henry 
Johnson. New York: Longmans, Green, & Co. Sixth edition, 1890. 
8vo. Pages xxxii and 534. 

This edition of a book already well and favorably known in its 
special field brings down to date all the provisions, legislative and 
judicial, governing the law and practice of patents for inventions in 
Great Britain. In the case of a book which has run through so many 
editions as this, extended criticism is uncalled for. In brief, it may be 
said that the book combines in an admirable manner the practical and 
theoretical aspects of the subject, each being readily separable from the 
other, for the purposes of examination of special topics, by means of 
the copious and well-arranged index. The wish of the anthors that 
the book may prove of value, not only to inventors and patentees, but 
to the legal profession at large, seems abundantly realized — indeed, 
one of the chief merits of the book would seem to be its ready adapta- 
bility to the needs of the lawyer suddenly called to advise upon the 
patentability of an invention. 

Among the more important of the numerous and valuable appendices 
are those containing the English legislation touching the subject of 
Patents, from the old Statute of Monopolies down to the present time, 
the International Convention and Protocol for the Protection of Indus- 
trial Property, the Patent Rules of 1890, and a careful Digest of the 
Patent Laws of Foreign Countries and the British Colonies. W. B. 
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